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----------- 

HIS HONOUR:  Yes, is there anything that we need to attend to before 
taking the evidence of Mr Philip? 

45
MR SHEAHAN:  The only matter I thought I should mention, 
your Honour, was the question of the media access to material. 
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HIS HONOUR:  Yes. 

MR SHEAHAN:  Can I hand up a copy of a letter and some draft short 
minutes that we circulated to the other parties on Thursday evening. 

 5
HIS HONOUR:  Thank you.  Is that something I should deal with now or 
should I look at this and deal with it later? 

MR SHEAHAN:  It is up to your Honour and it might depend upon 
10 the attitude of the other parties.  Mallesons have indicated that 

they are content with the short minutes. 

HIS HONOUR:  Thank you for that.  I will deal with this at 2.15.  If 
anybody has any comments - well, perhaps I should ask this: have all 

15 respondents had an opportunity to look at this correspondence? 

MR HUTLEY:  I have not seen it, your Honour.  We will have a 
position by 2.15. 

20 HIS HONOUR:  Thank you very much.  I will deal with it at 2.15.  If 
anybody has any comment, they can let me know at that stage.  Can we 
then proceed to Mr Philip's evidence? 

MR HUTLEY:  I call Mr Philip. 
25

HIS HONOUR:  Yes, Mr Philip, please. 

MR HUTLEY:  Your Honour, I should say one thing before Mr Philip 
goes into the box.  Mr Philip has a sciatic nerve problem.  It may 

30 be from time to time that he may need a short moment to exercise.  
If he becomes uncomfortable, if he can indicate that to your Honour. 

HIS HONOUR:  All right.  Thank you. 

35 <IAN HUNTLY PHILIP, AFFIRMED 
<EXAMINATION-IN-CHIEF BY MR HUTLEY 

HIS HONOUR:  First Mr Hutley will ask you some questions.  Just to 
let you know we take a break at about 11.30 or so for a short time.  

40 If you feel you need a break for any particular reason, just let me 
know.  Yes, Mr Hutley. 

MR HUTLEY:  Your full name is Ian Huntly Philip?---Yes. 

45 And you are the chief general counsel of News Limited?---Yes. 

And your business address is 2 Holt Street, Surry Hills in the state 
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of New South Wales?---Yes. 

You I think have signed four statements in these proceedings?---Yes. 

 5 The first statement of 28 September 2004, which electronically is 
[WIT.NWL.031.0001].  The contents of that statement are true and 
correct?---They are. 

The second statement is a statement of 3 May 2005, which 
10 electronically is [WIT.NWL.032.0001].  Are the contents of that 

statement true and correct?---They are. 

The third statement is a statement of 5 December 2005, which is 
[WIT.NWL.033.0001].  Are the contents of that true and 

15 correct?---Yes. 

And the fourth statement is a statement of 7 December 2005, which 
electronically is [WIT.NWL.034.0001].  Are the contents of that 
statement true and correct?---Yes. 

20
MR HUTLEY:  I think Mr Sumption will now ask you some questions. 

HIS HONOUR:  Thank you very much.  Just before that, are there any 
of the respondents who wish to ask any questions? 

25
MR MEAGHER:  I don't seek to ask Mr Philip any questions. 

HIS HONOUR:  No other respondent seeks to- - - 

30 MR CASTLE:  No questions, your Honour. 

HIS HONOUR:  I take it the answer is "no".  In that case, 
Mr Sumption, who appears for the applicants, will ask you some 
questions.  Thank you. 

35
<CROSS-EXAMINATION BY MR SUMPTION 

MR SUMPTION:  Mr Philip, you are a solicitor, are you not?---Yes, I 
am. 

40
And a former partner of Allens?---Yes. 

Do you still have a practising certificate?---Yes, I do. 

45 When you were at Allens were you the principal partner responsible 
for the relationship with News?---For a time, yes. 
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For the time immediately preceding your departure?---Yes. 

Did you leave Allens in 1997 to become chief general counsel of News 
Limited?---Yes. 

 5
Are you the principal executive of News Limited who has been 
responsible for the conduct of the defence to this action?---Yes. 

In that capacity is it you who gives Allens their 
10 instructions?---Yes. 

Do you do that on behalf of all the News parties whom Allens 
represent or just News Limited?---When you say all the News parties, 
it doesn't include Foxtel or FoxSports, but in relation to the other 

15 News parties I believe, yes. 

So in relation to Sky Cable and yourself as well as News 
Limited?---Yes. 

20 Has that been the case from the outset of the litigation?---Yes, 
I think so. 

Is it you who has been responsible for supervising the process of 
giving discovery in this action on behalf of News Limited?---Yes. 

25
And yourself and Sky Cable?---Yes. 

Could you please turn to volume 4.  You have got four volumes 
I think probably behind you - sorry, volume 3, forgive me, of 

30 documents with flags, and I want you to turn to tab 150, which is 
the last document in volume 3.  For the screen this is 
[TCL.016.001.0241].  We will just wait for a moment for this to turn 
up on the screen. 

35 HIS HONOUR:  I think it is on the screen. 

MR SUMPTION:  This is the manuscript fax which you addressed to 
Mr Akhurst of Telstra on 9 December 2000?---That's correct. 

40 About which you give evidence in your first and third witness 
statements?---Yes. 

Now, is it right that the main purpose of this fax was to persuade 
Telstra to support a proposal to make an increased bid for the NRL 

45 rights?---Yes. 

The cash element of that increased bid would be approximately 
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$35 million a year?---Yes. 

In relation to the NRL rights you set out at paragraph 11 of 
the fax, which is at page 0244, a table.  As I understand it, this 

 5 table shows the amount which it would cost Telstra to give that 
increased support?---Yes. 

In summary you wanted them to bid $9 million to $10 million a year 
for the internet and naming rights; is that correct?---Sorry, 

10 I didn't hear that amount you mentioned. 

$9 million to $10 million?---Yes. 

A year for the internet and naming rights?---Yes. 
15

And you wanted them to allow Foxtel to commit $8 million a year 
towards the cost of FoxSports' bid?---Yes. 

And that would potentially cost them half of $8 million a year, 
20 namely $4 million a year?---That's correct. 

So the total commitment that you were seeking from Telstra was $13 
million to $14 million a year in addition to what they were already 
committed to - sorry, in addition to the proposal that had 

25 previously been made, forgive me?---When you say "in addition to 
the previous proposal", I'm not sure what you mean. 

The total commitment that you were asking from Telstra in respect of 
the increase was an extra $13 million to $14 million a year?---Yes, 

30 yes. 

Now, in your third witness statement, which was served last Monday, 
you say that there were a number of statements in this fax which 
were untrue or misleading; do you remember that?---Yes, I do. 

35
Now, you say, is this right, that you knew that they were untrue and 
misleading at the time that you wrote this fax?---Yes, I do. 

So they were lies?---Yes, they were. 
40

But one of the things that you wrote in various different ways in 
this fax is that, unless Telstra gave the additional support 
requested of it, C7 was likely to get the NRL rights; that is one of 
the statements you were making in this fax; you agree?---I agree. 

45
And your evidence now is that that was a lie?---Yes, that is my 
evidence. 
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And you say it was a lie, as I understand it, because when you sent 
the fax you had already decided to vote against the C7 bid on 
the executive council of the NRL?---That's correct. 

 5 And that meant that, because of the requirement of unanimity, your 
view was that the C7 bid could not succeed?---Correct. 

Now, another of the things that you told Telstra in this fax was 
that News could pay nothing more towards the NRL bid because, if it 

10 had to pay more, it would be better to let the NRL accept C7's bid; 
do you agree?---I said that, yes, I did. 

And your evidence now is that that too was a lie?---That's correct. 

15 And as I understand it you say that that was a lie because you had 
already obtained an indication from Mr Macourt that, if necessary, 
News might be prepared to agree an extra $10 million a year?  Let me 
re-phrase that.  News might be prepared to agree to fill the gap 
that you were asking Telstra to fill?---I had discussed the prospect 

20 of News filling the gap with Mr Macourt, yes. 

And that is, as I understand it, the reason why you accept or you 
say that the statement that News could pay nothing more was 
untrue?---That's correct. 

25
So now does your third statement amount to this: that you 
intentionally misled Telstra in order to persuade them to commit an 
extra $13 million to $14 million to fund a bid that you believed 
would go through anyway?---Yes. 

30
And, as I understand it, your object in doing that was to save News 
from having to put up at least $10 million, possibly more, out of 
its own pocket?---Yes. 

35 You are a lawyer.  You know what fraud is, don't you?---Yes. 

Do you agree that if the evidence in your third statement is right 
you were trying to defraud Telstra?---I'm - I don't know for sure.  
It - I know that it was inappropriate, but I don't know whether it 

40 amounts to fraud or not. 

Inappropriate?  Is that all it was?---No, that is not all it was.  
It was stupid. 

45 It was an attempted fraud, on your evidence, wasn't it?---I can't 
answer that question because I'm just not sure what the elements of 
fraud are. 
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Would you agree that if your evidence is right and if Telstra were 
influenced by your statements when they eventually agreed to support 
the increased bid then you succeeded in defrauding them?---That's 
possible. 

 5
Is it your view, Mr Philip, that in pursuit of an important business 
objective it may be legitimate to tell lies?---I don't think that's 
the right thing to do. 

10 What was it that you say made you do so on this occasion?---I think 
I was desperate to try to get funds from them to facilitate 
the acquisition of the NRL rights, and things were moving very fast.  
So it is not an excuse, but ... 

15 Who do you report to- - - 

HIS HONOUR:  This may be unnecessary.  Mr Hutley- - - 

MR HUTLEY:  It is unnecessary, your Honour. 
20

HIS HONOUR:  All right.  Thank you. 

MR SUMPTION:  Who do you report to at News Limited, 
Mr Philip?---Mr Macourt immediately. 

25
Mr Macourt?---Yes. 

Do you have much to do with Mr Hartigan, who I think is your 
ultimate boss; is that right?---I - he is my ultimate boss, but 

30 I report directly to Mr Macourt. 

Mr Hartigan is one stop above Mr Macourt, is he, in 
the hierarchy?---Yes, he is. 

35 And above that it is the board of directors?---Yes. 

Do you know whether Mr Macourt is aware of the matters set out in 
your third statement? 

40 HIS HONOUR:  You mean now? 

MR SUMPTION:  Now? 

MR HUTLEY:  That is ambiguous, your Honour. 
45

MR SUMPTION:  Well, it is not now.  Are you now aware - sorry, are 
you aware about whether Mr Macourt is now aware of the contents of 
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your third statement?---I don't know. 

Do you know whether Mr Hartigan is now aware of the contents of your 
third statement?---I don't think he is. 

 5
Have you taken any steps to ensure that any of your superiors within 
News Limited are informed of the contents of your third 
statement?---Sorry, I haven't brought the contents of the third 
statement to Mr Hartigan's attention, but I did tell him that my 

10 view was that I had told untruths to Telstra and I intended to say 
so.  So he does know that. 

I see.  As far as you know, has any criticism of the conduct 
described in your third statement been expressed by any of your 

15 superiors at News Limited? 

MR HUTLEY:  I object.  It is irrelevant, your Honour. 

HIS HONOUR:  No, I think that may be relevant?---Not that I'm aware 
20 of. 

MR SUMPTION:  Has anyone expressed the view that your job might be 
on the line?---No. 

25 When you prepared your first witness statement you dealt with this 
fax, did you not?---Yes, I did. 

Presumably all the points which you make in your third witness 
statement about the lies were known to you when you prepared your 

30 first witness statement?---They were not in the forefront of my 
mind.  They - the inconsistency between what I say in that affidavit 
and what I said in that fax is there.  It doesn't go to the heart of 
it and say what was said in that fax to Telstra was untrue. 

35 You are not suggesting, are you, that the points that you made in 
your third witness statement have only occurred to you since you 
prepared your first one, or are you?---The importance of that aspect 
of the fax has only recently dawned on me.  When I prepared 
the first statement I was concentrating very much on the issue of 

40 confidentiality, and it didn't occur to me that I should address 
this issue but as time has gone by I believe it was appropriate to 
address this issue, and did so. 

When did the importance of that aspect of the matter first dawn on 
45 you, Mr Philip?---In the last week and a half, two weeks. 

And what is it that makes that aspect of the matter important as you 
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now see matters?---A desire to tell the court everything that might 
be relevant to this matter, rather than just address the particular 
claims that were made against me, which I think was the focus of 
the first statement. 

 5
When you prepared your third statement, Mr Philip, did you 
understand that some of the statements that you now describe as lies 
are inconsistent with aspects of News Limited's case in this 
action?---I don't think so. 

10
You did not understand that? 

HIS HONOUR:  Sorry, you are answering Mr Sumption's question or are 
you saying you don't understand Mr Sumption's question?---Could he 

15 repeat it? 

MR SUMPTION:  When you prepared your third statement, did you 
understand that some of the statements in the fax that you now 
describe as lies were inconsistent with the News parties' case in 

20 this action?---I don't think so. 

Well, for example, did you understand that there was an issue about 
whether News Limited might have exercised its last right in relation 
to NRL?---I expected there would be an issue about that, yes. 

25
Did you understand that when you said in the fax that there was no 
prospect of further funds arriving from anyone other than Telstra, 
that might be relevant to that issue?---I don't think I considered 
that at the time I prepared the first statement. 

30
What about the third statement?  When you prepared the third 
statement, did you understand that it might be relevant to that 
issue?---Yes. 

35 Is that one of the things that made you feel that this aspect of 
the matter had assumed some importance?---No.  I thought I had been 
very clear in the first statement about the position regarding 
the likelihood that ultimately News would exercise the last right. 

40 Are you trying to suggest, Mr Philip, that when you prepared your 
third statement you were entirely uninfluenced by the fact that at 
face value the fax of 9 December 2000 might be used against News 
Limited's case in this action?---Sorry, it did occur to me when 
I prepared the third statement that it could be said that 

45 the statements that I say are untrue were true, yes. 

And that that might be used against News Limited's case in this 
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action?---Yes. 

Now, as I understand it, your reason for writing the fax out in 
manuscript was to avoid creating an electronic record of 

 5 the document?---Yes. 

After sending it, you destroyed both the document and a manuscript 
draft that you had previously written?---I did. 

10 And before you sent your fax to Mr Akhurst you telephoned him, 
didn't you, and asked him to destroy it as soon as he read 
it?---I did ask him to destroy it, yes. 

Now, you told us in your first statement that your reason for taking 
15 these steps was that you believed that some people might allege, if 

they saw the fax, that you had disclosed confidential information 
about C7's bid; is that a fair summary of your evidence on that 
particular point?---Yes. 

20 Who did you think might make that allegation?---Seven. 

Now, you must therefore have feared that Seven might somehow come to 
see this fax if it was not destroyed?---Yes. 

25 How did you think that they might come to see it?---I suspected 
someone in Telstra could have shown it to them. 

Were you not concerned about the possibility of its becoming a 
disclosable document in litigation?---I was concerned that it could 

30 initiate litigation against me. 

That's the obvious way, isn't it, in which it would have come to 
the attention of Seven?---It could have come to their attention in 
numerous ways, yes, I agree. 

35
That is certainly one of them, isn't it?---Yes. 

HIS HONOUR:  I'm sorry, Mr Philip, what do you mean when you say 
that you were concerned that it could initiate litigation against 

40 you?---I was concerned that if Seven saw this fax they could sue me 
for a breach of confidentiality, or use it to initiate proceedings 
against me for a breach of confidentiality. 

HIS HONOUR:  Yes, thank you. 
45

MR SUMPTION:  And you were therefore conscious, were you not, of 
the danger of a document like the fax of 9 December becoming 
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available to Seven for use in litigation?---Yes. 

And that's why you were concerned to destroy it?---Yes. 

 5 Tell me, when you had asked Mr Akhurst to destroy the document, did 
he seem surprised?---No. 

Did he seem to regard it so far as you could judge as a perfectly 
normal request?---Well, I explained to him that I didn't think there 

10 was any basis for any claim against me, but that I wanted to be 
better safe than sorry and could he destroy it and he agreed. 

Did he seem to regard it, so far as you could judge, as a perfectly 
normal request?---I don't know - he didn't object to it and he 

15 didn't question me or resist my request. 

Did you regard it as a perfectly normal request, 
Mr Philip?---Looking back on it now, I think it was a silly thing to 
do; very stupid thing to do. 

20
Did you regard it as a perfectly normal request?---No. 

How often in your professional or business life have you 
deliberately destroyed material that you thought might provide 

25 evidence to support an allegation against you in 
litigation?---I don't think I have done it before. 

And since?---No. 

30 There was at least one other occasion, wasn't there, three days 
later on 12 December when you sent another manuscript fax to 
Mr Akhurst?---Sorry, yes, yes. 

Now, that was also written out by hand, presumably also to avoid 
35 creating an electronic record?---Yes. 

And are you aware that no copy of it has been disclosed by News 
Limited or by yourself?---Yes. 

40 The copies that have been disclosed have come from Telstra and 
PBL?---Yes. 

Did you destroy the original of that fax also?---Yes, I did. 

45 Did you ask Mr Akhurst to destroy his copy also?---I can't remember. 

Is it your view that when a dispute with a third party is 
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anticipated it is legitimate to destroy documents which would be 
relevant to that dispute?---I don't think it was the right thing to 
do. 

 5 Does that answer mean that as a general rule you would not regard 
this as being legitimate?---Yes. 

What was special about this occasion that caused you to do it even 
so?---I can't justify it.  I can only explain that I was desperately 

10 trying to put together an arrangement whereby Telstra would make a 
contribution and my sense at the time was that it was very urgent. 

There is a central archive for the storage of documents in the Holt 
Street offices of News Limited, isn't there?---I don't think so. 

15
There is no central archive?---No. 

Are each executive's files stored separately?---Yes. 

20 In their own offices?---Yes. 

Have you ever destroyed any document relevant to this dispute taken 
from your own business files?---No. 

25 Have you ever destroyed any document taken from anyone else's 
business files within News Limited or Sky Cable which is relevant to 
this dispute?---No. 

When you say that you wrote the 9 December fax out by hand to avoid 
30 creating an electronic record, where would that electronic record 

have been retrievable from if you had typed it out in 
the office?---From my computer. 

From your computer?---Yes. 
35

Between 1998 and 2002 did News Limited have a networked computer 
system?---I think they are networked. 

And were they networked between 1998 and 2002?---I assume so. 
40

Between 1998 and 2002 did the executives of News Limited use 
e-mail?---Yes. 

Did that include you?---Yes. 
45

Mr Macourt?---Yes. 
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Mr Lachlan Murdoch?---Yes. 

What about executives of connected companies communicating with News 
Limited such as Foxtel and FoxSports?  Did they use e-mail?---Yes. 

 5
Regularly?---Yes. 

Between 1998 and 2002 can you tell us whether News Limited's system 
had a central disk storage for electronic documents and 

10 messages?---I believe it has a temporary back-up to back up 
the deleted items from people's e-mail for a maximum of three days. 

For a maximum of three days?---Correct. 

15 I'm a bit puzzled about that, Mr Philip.  When you send an e-mail, 
as I understand it, the central disk storage keeps a copy of that 
until it reaches capacity; isn't that right?---My understanding is 
that the e-mail traffic is stored on the local computer and then 
synchronised to a central disk storage, and it is a mirror of what 

20 is on the individual computers.  That is my understanding of it. 

The purpose of a back-up disk or tape is to conserve things that are 
no longer kept on the principal system, isn't it?---Yes. 

25 If a back-up system existed to store computers - sorry, to store 
computerised messages?---Yes. 

After three days then that back-up material would exist until 
somebody wiped it; isn't that right?---Yes. 

30
How long between 1998 and 2002 was it the practice of News Limited 
to keep back-up tapes for?---Three days is my understanding. 

I thought that three days was the period of time during which 
35 the electronic record remained on the computer of the creator and 

possibly the recipient?---No, my understanding is the creator and 
the recipient can store it on their computer for as long as they 
wish, and a back-up tape of what they wish to delete is retained for 
a maximum of three days, and then overwritten. 

40
I see.  So is it right that somebody deliberately overwrites a 
back-up tape every three days?---My understanding is that's how 
the system works. 

45 Isn't it regarded as useful within News Limited to have a permanent 
record of communications so that you can discover when something has 
gone wrong what it was?---I don't know the answer to that. 
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Well, is it part of your responsibility as general counsel of News 
Limited to ensure that documents are available to deal with disputes 
that may arise?---I usually handle requests for documents on 
subpoena or discovery in litigation, yes. 

 5
It must be rather difficult for a company of the size and complexity 
of News Limited to operate if it can't count on having e-mail 
records of communications between its executives that are more than 
three days old?---It depends whether the creators or recipients have 

10 decided to delete them.  If they haven't decided to delete them, 
then they will still be there. 

HIS HONOUR:  Mr Philip, just to make sure I understand this, are you 
saying that if you receive a subpoena to produce electronic 

15 documents and the subpoena is directed to News, that there will be a 
nil return in relation to e-mails save for those which happened to 
have been retained by the sender of the e-mail at News on his or her 
computer?---If the request is for documents more than three days 
old, that will be the effect- - - 

20
A subpoena will always be for a document more than three days old, 
won't it?  So it is only if - what you are saying is it is only if 
the sender of the e-mail in the case of an e-mail happens to have 
retained the record of the e-mail on his or her hard 

25 drive?---Exactly, yes. 

That it will be retrievable?---Yes, or they have printed out a hard 
copy of it. 

30 Or they have printed out a hard copy, yes.  Thank you. 

MR SUMPTION:  News Limited operates in a business environment in 
which disputes are, unfortunately, common; that's right, isn't 
it?---Yes. 

35
No company in that position could possibly have a system such as you 
have described under which you cannot count on e-mails surviving for 
more than three days.  That is what I suggest to you.  What do you 
say?---I don't think there's anything inappropriate about - that 

40 the approach to back ups of e-mails that executives wish to delete. 

I'm suggesting it doesn't work like that at all, Mr Philip.  It 
cannot be true that News Limited has no system for conserving 
e-mails beyond three days, save in the chance event that a 

45 particular executive chooses to keep them on his own hard 
disk?---I believe that's how it works. 
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What steps have you taken to find out how it works? 

MR HUTLEY:  I object, your Honour.  This seems to be an inquiry into 
discovery, which is simply- - - 

 5
HIS HONOUR:  I think it is more than an inquiry into discovery, 
Mr Hutley.  It is an inquiry into credit.  Yes, Mr Sumption. 

MR SUMPTION:  What steps have you taken, Mr Philip, to find out how 
10 the system works?---My understanding is that it is consistent with 

the system used by our head office and, in terms of implementation 
here, it is my understanding from the managers of information 
technology that that's how it works. 

15 When you speak of your head office, do you mean the worldwide News 
Corporation?---I mean News Corporation in New York, yes. 

Does that mean that there is a deliberate policy in this group of 
not conserving e-mails for more than three days except in so far as 

20 they survive on the hard disks of individual executives?---It is my 
understanding that is the practice, yes. 

Is it a deliberate policy?  Has somebody at some stage decided that 
this is how things should be done in the News Corporation 

25 group?---Yes, it must be so. 

Are you aware that for the whole period of some five years covered 
by this dispute only 49 internal e-mails have been disclosed?---No. 

30 Are you aware that, of those 49 e-mails, every single one is an 
e-mail that was found on a file of hard copy documents having been 
printed out at some stage and filed?---If that's - I wasn't aware of 
that, but that does not surprise me, that they were printed out.  
I think it is a common practice to print important e-mails out.  It 

35 is my practice. 

You, as I understand it, have in a supervisory capacity been 
responsible for the carrying out of discovery in this action.  So 
you must presumably know these facts?---I wasn't aware of the number 

40 of 49, but yes. 

You knew it was small?---I didn't know that it was small. 

Did you know that not one e-mail has been retrieved from electronic 
45 storage? 

HIS HONOUR:  As part of News' discovery in these proceedings. 
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MR SUMPTION:  As part of News Limited's or your personal discovery 
in this action?---That doesn't surprise me based on that policy. 

Did you know that, of the 49 hard copy e-mails that we have got, 
 5 only 12 relate to the period before 31 December 2000?---I didn't 

know that. 

If not one e-mail has been retrieved from electronic storage, that 
seems to suggest on your evidence that every single individual 

10 executive's computer records have disappeared?---I find that 
surprising.  I would have thought my files - my own files are 
littered with copies of e-mails. 

You mean your hard copy files or your computer files?---Hard copy 
15 files. 

Yes.  I'm asking you about the retrieval of e-mails from electronic 
storage.  If not one e-mail has been retrieved from electronic 
storage as opposed to hard copy files, that suggests on your 

20 evidence that e-mails have disappeared from the personal computers 
of every relevant executive; is that your understanding of what has 
happened?---If that's the total number of e-mails, then that's 
the explanation, that they are not retained on their individual 
computers anymore. 

25
What happens when a computer has to be replaced?  Are steps taken to 
transfer material from the hard disk of the old computer to the new 
one?---I don't know. 

30 What happens in your office, your personal office?---I think I have 
still got the computer that I have had for the whole time. 

For the whole time since 1998?---Yes, I think so. 

35 And are there so far as you are aware electronically stored e-mails 
on your hard disk still, or have they 
disappeared?---I think - I don't think there would be any for 
the period - on the hard disk for the period covered by this 
litigation. 

40
Is that because you have wiped them?---It is my practice to delete 
e-mails after approximately two weeks. 

After approximately two weeks.  Mr Philip, in your line of work, 
45 above all, it is surely important for you to conserve a record of 

what you have said to other people and what they have said to you; 
isn't it?---I do that by printing out copies of the e-mails. 
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HIS HONOUR:  Can I just understand what you mean by "delete".  If 
you delete a particular e-mail, as I understand it, it goes into a 
file of deleted e-mails and is retrievable nonetheless.  Are you 
talking about that kind of deletion or- - -?---I'm talking about 

 5 deleting from deleted files as well, so that they are permanently 
deleted. 

Deleting it from the hard drive?---I'm talking about permanently 
deleting, yes. 

10
MR SUMPTION:  Does your business or does your office at any rate use 
Microsoft Outlook?---I think so, yes. 

Are you aware that in order to delete an e-mail under that system 
15 you have to do two separate actions.  You have to delete it from 

your current files, and you have to delete it from the file of 
deleted e-mails?---Yes, I am aware of that. 

So is the position that after about two weeks you deliberately 
20 delete your past e-mails from both places?---Yes. 

Why do you do that, Mr Philip?---I delete them so that the record 
I have is the hard copy that I print out. 

25 Why are you reluctant to have e-mails more than two weeks old remain 
even on the deleted files of your Outlook system?---I - I just think 
it is a sensible thing to do.  If you wish to delete something 
permanently, delete it. 

30 I understand that, if you wished to delete something permanently, 
that is the way of doing it.  But why do you wish to delete things 
permanently after two weeks?---So that there is no record of it. 

Why is it desirable that there should be no record of it?---I think 
35 it's sensible to be precise about what you retain and what you don't 

retain. 

I'm sure it is, Mr Philip.  But why is it desirable that these 
things should disappear from even your deleted file after about two 

40 weeks?---I - I think it is a matter of you never know in years hence 
what can be made of those records. 

I see.  So is the position this: that you have a policy of deleting 
things from your deleted files after about two weeks in case in 

45 future somebody might read your e-mails and draw adverse conclusions 
about you or News Limited from them?---That's one reason why, yes. 
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So your concern is to manage your e-mail system so that people will 
in future know as little as possible from documentary records about 
what you, Mr Philip, have been doing; is that right?---That's - that 
is one reason, yes. 

 5
And as you understand it, do other senior executives in News Limited 
or Sky Cable have the same practice?---I think so.  I'm not sure, 
but I think so. 

10 So is this another practice which exists within News Limited as a 
matter of conscious policy?---I think individual executives make 
the decision about what they keep and what they delete. 

Is there a company policy about that matter?---I don't think so. 
15

What steps have you had taken to search the individual databases of 
each executive on his computer?---I have either done it myself or 
done it with the assistance of IT experts. 

20 With all relevant executives?---With some of the executives it has 
been done by way of a request by me to them, particularly if they 
are not in Sydney to tell me what they have retained. 

HIS HONOUR:  Mr Philip, was this your practice on 
25 9 December 2000?---In relation to e-mails? 

Mm-hm?---Yes, I think so. 

Why write the fax?---I think in the ordinary course I would have had 
30 my secretary type this as a document rather than just as an e-mail. 

I'm not sure I understand?---Sorry, I had to - the communication 
I had with Mr Akhurst was not in his office.  He was on holidays and 
I had to get a fax.  I don't think his e-mail was accessible at 

35 the time.  It didn't occur to me to communicate this by e-mail. 

I thought your earlier evidence was that you consciously decided to 
send it in writing rather than in a form that was retained 
electronically?---Yes. 

40
What was your concern about it being retained electronically if you 
were going to delete it from files in any event?---Because I assumed 
I would have not done it just as an e-mail; that I would have 
created a document. 

45
That would have been retained perhaps on your secretary's hard 
drive?---On my hard drive, probably.  The practice that we have 
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talked about in relation to e-mails doesn't apply to documents on 
my ... 

I see.  Thank you. 
 5

MR SUMPTION:  Which are the executives whose hard drives you have 
arranged to be searched for the purposes of giving discovery in this 
action?---I think all of the executives who I was advised fell 
within the scope of discovery.  The directors of News Limited 

10 and - I can't remember the precise list, but ... 

Did you request Mr Lachlan Murdoch to identify what was on his hard 
drive?---Yes, I did. 

15 What answer did you get?---I can't remember precisely, but I suspect 
the answer is he didn't have any records on his computer. 

E-mails create a record, do they not, not just in the terminal of 
the initiator but in that of the recipient?---Yes. 

20
I take it that the practice that you described yourself as following 
relates both to incoming and outgoing e-mails?---Yes. 

So far as you are aware, given that we have had no electronically 
25 retrieved e-mails from other executives, it appears that a policy 

somewhat similar to yours is followed by all senior executives in 
News Limited.  Do you have any comment on that?---That sounds - that 
makes sense. 

30 Mr Philip, I want to turn to a slightly different subject, although 
with some bearing on the matters with which you have been dealing.  
Do you recall preparing a typed-up version of Mr Macourt's note of 
his meeting with Mr Gammell on 4 December 2000?---Yes, I do. 

35 It is something that you give evidence about at paragraph 118 of 
your first witness statement?---Yes. 

Now, Mr Macourt says in his witness statement that he went to this 
meeting, then came back to the office and spoke to you.  That is in 

40 his first witness statement.  Do you recall that?---I can recall 
speaking to him after he had the meeting, yes. 

In his oral evidence he said that it was you who had recommended 
that you record the meeting in a note.  Do you accept that?---Yes, 

45 I do. 

Now, he made his own note of this occasion in manuscript.  Did you 
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recommend him to do that?---I think he had already done it when 
I spoke to him. 

Well, that can't be right if it was you who made 
 5 the suggestion?---My recollection is that he had very rough notes of 

what had happened and he showed them to me. 

He showed them to you?---Yes. 

10 What Mr Macourt says is that after the meeting he returned to 
the offices of News and spoke with Ian Philip.  "I then prepared 
handwritten notes of the meeting".  Does it look as though you spoke 
to Mr Macourt immediately after his return to the office, suggested 
that he should write his notes, that he then wrote his notes and you 

15 then had a further discussion with him?---My recollection is that he 
had already written some very rough notes of the meeting and he 
showed them to me and I told him that it would be a good idea to 
make a more complete note of what was said in that meeting. 

20 Now, as I understand both your evidence and Mr Macourt's, you then 
prepared a typed-up note from his handwritten notes; is that 
right?---No, I sat across from him and asked him questions about 
what had happened in the meeting on the piece of paper that he had 
used for his notes to make a more complete record of what he said 

25 happened in that meeting. 

What he says in his witness statement is, "I then prepared 
handwritten notes of the meeting which I gave to Ian Philip, who set 
out what I had written in the form in which it appears in the file 

30 note of 4 December".  Is that correct?---That's correct. 

Now, you are familiar, I imagine, with Mr Macourt's 
handwriting?---Yes. 

35 It is very neat and legible, isn't it?---Yes. 

Why did you want to prepare a typed written version of 
the notes?---Because the version he gave me only had from memory 
about 10 lines on them.  Then I took the piece of paper on which he 

40 wrote and wrote in my own script a transcript of effectively what he 
was telling me had happened.  And so the note became a - the note 
became a note which was a combination of what he had written and 
what I had written. 

45 And then did you type up the result?---I got my secretary 
to - sorry, I then dictated the note from that combined handwritten 
note. 
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Now, what did Mr Macourt tell you about the meeting he had with 
Mr Gammell which led you to adopt this procedure?---My recollection 
is that I made that recommendation to him because of what he said 
was said in the meeting. 

 5
Yes.  What was it that he said was said in the meeting that caused 
you to make that recommendation?---I can't remember. 

You can't remember?---I can't remember what in particular was said 
10 that caused me to do that. 

It is a rather unusual procedure, isn't it, the one we have been 
discussing?  How often do you do that? 

15 HIS HONOUR:  Well, Mr Sumption, by "that", you mean what exactly? 

MR SUMPTION:  How often do you after a business meeting say to 
the executive who has attended the meeting, "You must record this in 
writing and I will prepare a file note about it"?---I can't remember 

20 another occasion where I have told- - - 

So there was something special about- - - 

MR HUTLEY:  I think the witness hadn't finished his answer. 
25

MR SUMPTION:  Forgive me.  If you hadn't finished, then I shouldn't 
have interrupted you, Mr Philip.  Did you want to say more?---I have 
often given people advice to the effect that they should record in 
writing particular conversations that they have had that seem 

30 important. 

What seemed important about this occasion, Mr Philip?---I honestly 
can't remember what in particular struck me about - I mean, it 
seemed to me that the whole conversation was important. 

35
And you can't remember why? 

HIS HONOUR:  Mr Philip, do you need to remind yourself by reference 
to the note of what Mr Sumption is asking- - - 

40
MR SUMPTION:  I'm going to ask Mr Philip to turn to it now.  
Mr Philip, you will find it in volume 3, at flag 137.  For 
the screen - sorry, I have given you a wrong reference.  137A.  No, 
that's not right either.  137B. 

45
MR HUTLEY:  No, he won't. 
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MR SUMPTION:  No, that is right.  137B. 

MR HUTLEY:  We don't have one. 

 5 MR SUMPTION:  We have made some additions to the bundle. 

HIS HONOUR:  Yes, I- - - 

MR SUMPTION:  Over the weekend, and I thought we had arranged for 
10 everyone's solicitors for those additions to be supplied. 

HIS HONOUR:  Yes.  

MR SUMPTION:  Have you got 137B, Mr Philip?---Yes, I do. 
15

Would you like to read through- - - 

HIS HONOUR:  Sorry, we better get an electronic reference. 

20 MR SUMPTION:  It is [NWL.001.033.0002].  While that is being fetched 
up on the screen, Mr Philip, would you like to read through this 
note to yourself, and I'm then going to ask you what it was about 
the exchange that you regarded as important enough to be recorded. 

25 HIS HONOUR:  Have you finished, Mr Philip?---Yes, I have. 

MR SUMPTION:  My question, would you like me to ask it again?---No.  
It struck me when Peter told me what was said that it was an 
important exchange of views between them on many subjects.  Nothing 

30 in particular jumps out.  It seemed to be a very important exchange 
of particular views and what was important to different people. 

Would you like to identify what it is in this note that you regarded 
as the most important thing to be recorded?---I don't think I can.  

35 I think - as I say, I thought there were many important things said. 

Well, on the face of your note it is a completely uninteresting 
exchange of perfectly familiar views on both sides, isn't it?  
Nothing interesting about it at all?---I thought it was very 

40 interesting. 

Yet you are unable to identify what you thought was the most 
interesting thing about it?---I think there are many 
interesting - I'm just finding it difficult to prioritise them in 

45 the way you are asking me to. 

All right.  Choose one important statement here that you felt ought 
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to be recorded and tell us why you thought it important?---I thought 
it was important that Peter was making it clear that his concerns 
were about the quality of C7 as a form of- - - 

 5 You mean Peter Macourt?---Yes. 

Go on.  You thought it was important that somebody should record 
Mr Macourt's views as expressed to Mr Gammell?---Yes. 

10 About quality?---Yes. 

Well, Mr Macourt's views about quality were presumably well known 
within News?---Yes. 

15 Why was it important that you should have a record of the fact that 
he had expressed them to Mr Gammell?---I thought it was important to 
record the conveyance of these views direct between these people. 

Why?---Because in the long running disputes around these issues 
20 I don't know that there had been much direct contact between 

Mr Macourt and Seven. 

Would you look at the last line of this note? 

25 HIS HONOUR:  The second page? 

MR SUMPTION:  Yes, on the second page, 0003, for the screen?---Yes. 

The last line records Mr Gammell as saying that he would think about 
30 it and call in a few days.  When you typed this note up or dictated 

it, what was in the earlier part of the note that you understood 
Mr Gammell was going to call back about?  Just look back at it to 
remind yourself?---I assumed it was a reference to him coming back 
to Peter as to whether he can address Peter's concerns about price 

35 and quality. 

That's what you understood, is it?---That's my best recollection 
now. 

40 On the face of it, it is a bit mystifying because, according to your 
note, no suggestion has been made in this meeting, yet Mr Gammell is 
recorded as saying that he would think about something and call 
back?---Sorry, I didn't understand the question. 

45 HIS HONOUR:  No, I don't understand that either, because that's what 
the last sentence says, doesn't it? 
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MR SUMPTION:  Looking back at the note, it doesn't look as if any 
proposal is recorded as having been made to Mr Gammell about which 
he could call back in a few days. 

 5 MR HUTLEY:  I object.  It makes an assumption, your Honour. 

MR SUMPTION:  Well, Mr Philip, look back at the note and tell us 
whether you can help about whether you understood there to be a 
proposal made about which Mr Gammell was going to call 

10 back?---I don't know that it was a proposal.  I think it was an 
issue raised by Mr Macourt. 

What happened to Mr Macourt's original manuscript note?---I think 
I destroyed it. 

15
You think you destroyed it?---I'm not sure, but I think I might have 
destroyed it. 

Why did you destroy it, Mr Philip?---Because it was a very, very 
20 messy document. 

What, his handwriting was not its usual legible self?---No, as 
I said, it was covered in handwriting by me, and over the top of his 
handwriting. 

25
If you thought it was important that this occasion should be 
recorded, then why did you dispose of the original note made by 
the person who had been present at the meeting?---I gave him a 
typed-up version of this and said that he should check this and 

30 satisfy himself whether it was complete. 

Did you also destroy your own note of the additional information he 
had given you on top of the 10 lines of stuff that he had put in his 
note?---They were one and the same document. 

35
HIS HONOUR:  When you gave it back to Mr Macourt to check, did you 
give Mr Macourt the handwritten notes as well or merely the typed 
document?---I can't remember, your Honour. 

40 MR SUMPTION:  Would you look back in the bundle you have got in 
front of you to flag 137A, please, the document headed "Fallback 
scenarios".  This is a document that you refer to in paragraph 80 of 
your first witness statement where you say that you prepared it for 
Mr Macourt at a time in November or December 2000 when it was feared 

45 that at least one of the free-to-air sublicensees might refuse to 
proceed; do you remember that evidence in your first witness 
statement?---Yes, I do. 
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Are you familiar with this document, or do you want to remind 
yourself of it now?---I'm familiar with it. 

You are familiar with it.  Now, can you recall more precisely than 
 5 November or December when this document was prepared?---I understand 

it was in November. 

So you think it was before the meeting which Mr Macourt had with 
Mr Gammell on 4 December?---I think so, yes. 

10
Now, this was an alternative plan, was it not, in case the plan for 
getting all the AFL rights with the aid of free-to-air sublicensees 
had to be abandoned?---Yes. 

15 And the plan involved doing a deal with Seven, didn't it?---Yes. 

And the deal was, is this right, that News would give Seven a put 
option in respect of free-to-air rights so that if News won 
the free-to-air rights it could offload them onto Seven, who were 

20 the ones who really wanted them; is that right?  That was part of 
the plan?  Paragraph 2?---Yes, yes. 

You agree.  Another feature of the proposed deal was, as regards Pay 
TV rights for AFL, it was proposed that each of Seven and Foxtel 

25 would give the other a call option in respect of non-exclusive Pay 
TV rights for $9 million a year?---Yes. 

And as regards NRL rights there was a corresponding pair of matching 
call options, was there not, except that the price there was 

30 $11 million a year?---I don't think there was a call in favour of 
Seven in the way this is described. 

Well, yes, I think you are right about that, in relation to NRL.  
Now, whose idea was this, Mr Philip?  Was it yours?---Yes. 

35
Did you discuss it with Mr Macourt?---My recollection is that 
I prepared this of my own initiative to give to Mr Macourt- - - 

And did you discuss it with him? 
40

MR HUTLEY:  Let him finish, would you? 

WITNESS:  I don't have a clear recollection of giving it to him, and 
I don't have - but I think I must have, but I don't have a clear 

45 recollection of discussing it with him at all. 

MR SUMPTION:  If you look at the next page in your bundle, which is 
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[NWL.001.004.0002], you will see that this was not just an idle 
thought.  You drafted at least one term sheet to embody this 
proposal, didn't you?---I don't think this term sheet was drafted to 
embody that proposal.  I think this term sheet was drafted a lot 

 5 later. 

A lot later.  In relation to the same proposal?---No. 

Now, I asked Mr Macourt when he was giving evidence whether he would 
10 describe an arrangement like this as bid-rigging and he said he 

would have to ask that question of a lawyer.  You are a lawyer.  Did 
you regard it as bid-rigging?---The fallback scenario proposal? 

Yes?---No. 
15

It was certainly a proposal, wasn't it, that whichever party won 
the rights would share the rights with the other for a fixed 
payment?---That's- - - 

20 HIS HONOUR:  In the case of the AFL? 

MR SUMPTION:  In the case of the AFL?---It's written on 
the assumption, however, that Foxtel and News actually don't end up 
making a bid because they can't. 

25
Because they can't proceed?---Correct. 

The practical consequence of such an arrangement, if it had been 
made, would have been, would it not, that neither party needed to 

30 offer more than $9 million a year to the AFL because, provided that 
the other was proceeding, that party was assured of getting 
non-exclusive rights for 9 million? 

MR HUTLEY:  I object.  It works on an assumption which is the exact 
35 assumption denied by the witness in the immediately preceding 

answer. 

HIS HONOUR:  That seems right, Mr Sumption. 

40 MR SUMPTION:  I will ask it a different way.  Mr Philip, would you 
look at the matching pair of call options in relation to AFL.  If 
this scenario had been made and Foxtel had not proceeded with a bid, 
it would have been able to acquire AFL rights from C7 for 
$9 million, wouldn't it?---The aim of this proposal was to put 

45 Foxtel in a position where it could obtain AFL rights on that basis, 
yes. 
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And was the assumption that, if it was put in that position, it 
would not bid at all?---No, the assumption is that it would enter 
into this transaction because - in circumstances where it had no 
confidence that it could put a bid up itself anyway. 

 5
Were you assuming that, if this transaction was entered into, both 
C7 and Foxtel would bid for AFL rights?---No.  The assumption here 
is that Foxtel, because it had lost the free-to-air underwrite that 
it anticipated would be there, wouldn't be in a position to bid at 

10 all. 

Right.  So the assumption was that Foxtel would not bid, C7 would 
and C7 would then be required to make available non-exclusive rights 
to Foxtel under the call option?---I would describe it as Foxtel 

15 being unable to bid, C7 would, and therefore if this had been put in 
place Foxtel would be able to call on AFL rights from Seven. 

HIS HONOUR:  Sorry, why do you say that Foxtel would have been 
unable to bid?---In my view I don't think the AFL would have been 

20 receptive to a proposal from Foxtel for the AFL - for the pay rights 
alone. 

When you say Foxtel would have been unable to bid for the Pay TV 
rights, you mean that your assessment was that the AFL would be 

25 unlikely to treat with Foxtel in respect of the Pay TV rights 
only?---Correct. 

MR SUMPTION:  Was the practical consequence of that if this deal was 
entered into the likelihood was that C7 would bid unopposed for AFL 

30 rights?---Again, I put it round the other way.  I think it would 
become apparent - I imagine that after this transaction was entered 
into it would probably become apparent to Seven that News and Foxtel 
were not able to bid, and therefore Seven would probably find itself 
in that position. 

35
Yes.  So this was an arrangement, wasn't it, to stitch up 
the bidding round so that the only bidder was C7, but Foxtel got a 
right under its call option? 

40 MR HUTLEY:  I object.  It is a number of questions, and it has got 
"so" in the introductory words which simply doesn't follow at all.  
In fact- - -  

MR SUMPTION:  My learned friend must not give hints to the witness, 
45 with respect. 

MR HUTLEY:  Well, my learned friend shouldn't use - anyway, I have 
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made my objection. 

MR SUMPTION:  I have to put the proposition as a whole because any 
one part of it without the rest would not be fairly putting 

 5 the position. 

HIS HONOUR:  I think it is fair enough to put the question, Mr 
Hutley. 

10 MR HUTLEY:  Would your Honour hear me on the word "so"?  The problem 
with "so" is that in effect it says that something is entailed. 

HIS HONOUR:  Mr Sumption, if you ask the question eliminating 
the word "so",  Mr Philip can then deal with it. 

15
MR SUMPTION:  I will do that.  Mr Philip, the practical consequence 
of this as you saw it at the time was that the bidding round for AFL 
rights would be stitched up and that C7 would be the only bidder 
with Foxtel being guaranteed non-exclusive rights under their call 

20 option?---No. 

Why do you disagree with that proposition?---Because it assumes that 
Foxtel - the absence of a bid from Foxtel is a consequence of this 
transaction, whereas I saw it as a fact preceding any implementation 

25 of this kind of transaction. 

Foxtel wouldn't need to bid for the rights if it entered into this 
deal, would it, because it was assured of getting them whether it 
bid or not for $9 million?---I think Foxtel's preference and News' 

30 preference would have been that Foxtel obtained exclusive rights, 
and this was a proposal to deal with the possibility that Foxtel and 
News were not in a position to bid for those rights or indeed any 
Pay TV rights? 

35 Your Honour, I have just three minutes more before finishing with 
this document. 

HIS HONOUR:  Yes, certainly. 

40 MR SUMPTION:  Mr Philip, when you discussed the meeting of 4 
December with Mr Macourt and reviewed his manuscript notes, did you 
understand that anything had been said at that meeting about a 
proposal of the kind set out here?---No. 

45 You see, I suggest to you that what was important about this 
meeting, as you appreciated when Mr Macourt told you about it, was 
that there had been discussion about this proposal?---I don't think 
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there was any discussion based on what Mr Macourt told me. 

And I suggest to you that what happened is that you edited 
Mr Macourt's record so as to ensure that a file note existed of 

 5 the meeting which had no trace of that discussion in it?---That's 
not true. 

MR HUTLEY:  We will have to come back to some of these matters as we 
go through the story, but his Honour would probably wish to adjourn 

10 at this stage. 

HIS HONOUR:  Yes.  Mr Philip, just one question:  When you were at 
Allens as a partner, were you involved in litigation as a solicitor 
only?---Peripherally involved in litigation, yes. 

15
You didn't conduct litigation as a partner of Allens?---No. 

HIS HONOUR:  Yes, we will adjourn. 

20 SHORT ADJOURNMENT [11.40 am] 
UPON RESUMPTION [11.50 am] 

HIS HONOUR:  Yes, Mr Sumption. 

25 MR SUMPTION:  Mr Philip, do you know what I mean when I talk about 
Graeme Samuel's four column document?---I'm guessing.  You might be 
referring to a document that Graeme Samuel gave to Peter Macourt. 

Yes.  Is that a document you have seen?---I think I have seen it 
30 once or twice. 

Did you see it at the time, i.e. about the time it was given to 
Mr Macourt?---I don't think I did. 

35 You don't think you did?---No. 

If you look at tab 110, you will find the document.  The screen 
reference is [NWL.001.091.0305].  Mr Samuel's proposal to Mr Macourt 
was that the rights should be distributed with Seven taking 

40 exclusive free-to-air rights and C7 and Foxtel each taking 
non-exclusive Pay TV rights; do you see that?---Yes. 

This was a proposal by the AFL which would have involved licensing 
the Pay TV rights to Foxtel separately from the free-to-air rights, 

45 wasn't it?---That's what it appears to be.  I have never had an 
opportunity to study this before. 

.N1223 of 2002  12/12/05 I. PHILIP XXN 
(c) 2005 C'wealth of Australia BY MR SUMPTION 



P-4023

You must have been perfectly well aware in 2000 that it was not 
the position of the AFL that they would only consider licensing Pay 
TV rights in connection with a licence to the same party of 
free-to-air rights?---I think they always needed comfort that there 

 5 was, in relation to a particular bid, that the free-to-air rights 
that related to that bid were also sold. 

Yes.  I can quite see, Mr Philip, that they wanted to ensure that 
they did sell the free-to-air rights to somebody.  But it was not 

10 their position, was it, that they would only sell them together with 
the Pay TV rights?  They were going to take the best deal, whether 
it involved the same person taking both Pay TV rights and 
free-to-air or different ones, weren't they?---Well, I don't know 
what their attitude would have been, but it made sense to me that 

15 they wanted comfort that they could sell both sets of rights, yes. 

But not necessarily to the same party?---Not necessarily. 

Because your evidence before the short adjournment was that your 
20 understanding was that the AFL would not entertain a bid for Pay TV 

rights otherwise than in connection with a bid by Foxtel for 
free-to-air rights? 

MR HUTLEY:  I object.  That wasn't his evidence at all. 
25

MR SUMPTION:  Was it your evidence before the short adjournment that 
you thought when you were preparing the fallback scenarios document 
that the AFL would not entertain a bid for the Pay TV rights 
otherwise than in connection with the free-to-air rights?---That's 

30 correct. 

And, as I understood your evidence before the short adjournment, you 
were saying that Foxtel would not, because of the AFL's attitude, be 
in a position to bid for the Pay TV rights without bidding for the 

35 free-to-air rights as well?---Not without themselves bidding for 
the free-to-air rights, but without knowing that a bid for 
the free-to-air rights that matched the Pay TV rights that they 
sought was going to be made by someone. 

40 Yes.  But that somebody, as you understood it, did not need to be a 
free-to-air bidder acting in conjunction with Foxtel, did it?  It 
could be anyone who paid an acceptable price?---No, I think because 
of Foxtel's requirements in relation to the scheduling of games that 
it needed to be a free-to-air bid that dove-tailed with Foxtel's Pay 

45 TV terms. 

It was not an AFL requirement, was it?---I think it was an AFL 
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requirement that if they were going to take - sorry, my assumption 
was it was an AFL requirement that if they were going to take a Pay 
TV bid, that they had confidence they could dispose of the free TV 
rights that dove-tailed with the Pay TV rights in the way that they 

 5 were sought. 

Yes.  But it was not a requirement of the AFL, was it, that 
the free-to-air rights should be disposed of to somebody acting in 
conjunction with the acquirer of the Pay TV rights; that was a 

10 Foxtel requirement possibly, but not an AFL requirement? 

HIS HONOUR:  As you understood it at the time. 

MR HUTLEY:  Your Honour, that is two questions. 
15

HIS HONOUR:  I'm sorry? 

MR HUTLEY:  It is two questions.  My learned friend started with 
one, and then re-formulated it into two. 

20
HIS HONOUR:  No, I think it is all right?---Could you ask 
the question again, I'm sorry? 

MR SUMPTION:  It was not a requirement of the AFL, was it, that 
25 the free-to-air rights should be disposed of to someone acting in 

conjunction with the acquirer of the Pay TV rights?---I didn't 
imagine that it had to be in - that they had to be bidding together.  
I imagined that the terms on which they bid had to correlate with 
the terms on which the pay rights were bid for, because otherwise 

30 the AFL would have a mismatch of rights and no confidence that if 
they granted pay rights on a particular set of terms that they would 
be able to sell the free rights on a set of terms that matched, 
correlated, with the terms on which the pay rights were sought. 

35 I follow your evidence on that.  But the simple point I'm asking you 
to accept is that it did not matter to the AFL whether the right 
that they conferred on the free-to-air bidder was conferred on 
somebody who was acting in conjunction with the Pay TV bidder or 
not?---I don't think acting in conjunction in the sense that you are 

40 suggesting was a requirement.  I don't think I thought the AFL 
thought that. 

Now, Mr Philip, most of my cross-examination will be about 
the events of the last five months of 2000.  Before I get there, 

45 I would like to establish with you, if you don't mind, how much you 
knew of certain earlier matters that had arisen at that 
stage?---I understand. 
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Were you aware in 2000 that a high proportion of FoxSports' variable 
costs were accounted for by program acquisition costs?---I think 
the best way I can answer that is to say that I was aware that 
FoxSports spent a lot on programming.  But that's about the level of 

 5 detail I could help you with. 

Its expenditure on programming, is this right, was principally on 
the acquisition of rights?---I would imagine rights and production, 
yes. 

10
Now, were you aware in 2000 that the financial fortunes of FoxSports 
and Foxtel were very sensitive to changes in the cost of acquiring 
sports programming?---I think that makes sense. 

15 How much did you know in 2000 about the general tendency of sports 
rights costs since 1998, whether they had been moving up or down, 
for instance?---Sorry, in 1998? 

No, in 2000 how much did you know about the general trend of sports 
20 rights costs since 1998, i.e. over the past two years?---Not very 

much. 

Were you aware that sports rights had increased by substantially 
more than the generate of inflation? 

25
MR HUTLEY:  I object. 

HIS HONOUR:  Over what period? 

30 MR SUMPTION:  Were you aware in 2000 - all these questions are 
directed to 2000 - that sports rights had been increasing for at 
least the past two years by substantially more than the generate of 
inflation? 

35 MR HUTLEY:  I object. 

HIS HONOUR:  You are objecting because all sports rights are lumped 
together? 

40 MR HUTLEY:  Yes. 

MR SUMPTION:  Let's see whether this witness wishes to make that 
qualification. 

45 HIS HONOUR:  That is one approach, Mr Sumption, that is true.  

MR HUTLEY:  One approach.  Another one is not to put a proposition- 
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- -  

HIS HONOUR:  Another approach is to segregate the various rights.  
However, I do think Mr Philip can answer it.  Mr Philip, if you are 

 5 unable to answer a question in that form, then of course you are at 
liberty to say so?---I don't think I have got sufficient knowledge 
to answer that question. 

MR SUMPTION:  Would you have agreed in 2000 with the proposition 
10 that the cost of sports rights is extremely sensitive to the amount 

of competition among potential buyers of those rights to acquire 
them? 

MR HUTLEY:  I object for the same reason, your Honour. 
15

MR SUMPTION:  If you feel you can't answer that question, then by 
all means make that clear. 

HIS HONOUR:  Yes, I think that Mr Philip can deal with 
20 that?---I think - I'm not sure if this is an answer to the question, 

but I think as a general proposition that the cost of programming 
would be likely to go up with competing acquirers. 

MR SUMPTION:  One striking example of that, would you agree, was 
25 the NRL rights which FoxSports hoped to obtain for $21 million a 

year in 2000 before C7 came on the scene with a bid but ultimately 
acquired for very much more than that?  That would be an example, 
wouldn't it, of the sensitivity of sports rights prices to 
competition for particular rights?---Yes. 

30
You became a director of FoxSports in June 1999, did you 
not?---I think so. 

Now, I quite understand that there are aspects of its business in 
35 2000 and before that you may not have at the forefront of your mind 

now.  But can I take it that as a director of FoxSports from 
June 1999 onwards you would have been familiar with the general 
tendency of sports rights in which FoxSports was interested?---In a 
general sense, yes. 

40
Now, you know that there was a long running dispute between News and 
Telstra about the supply of sports programming between 1998 and 
2002, and you give some evidence about that in your witness 
statement, do you not?---Yes. 

45
You, as I understand it, conducted on behalf of FoxSports 
the negotiations with Telstra and Foxtel about the provision of 
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FoxSports to Foxtel during that period; is that right?---This is in 
1998? 

Well, let's ask you that in relation to 1998 first of all?---Yes. 
 5

Now, did your responsibility for negotiations with Telstra and 
Foxtel about the provision of FoxSports to Foxtel continue beyond 
1998?---Yes. 

10 How long did it continue for?---I think it ran all the way up until 
2002 when the long-term deal was signed. 

Right.  Now, you were also, were you not, an alternate director of 
Foxtel during 1999?---Yes. 

15
You say in your witness statement that you attended most board 
meetings; that's right, is it?---Yes. 

And, as I understand it, whether you were attending the board 
20 meetings or not you made it your business to read the board 

papers?---Yes, I did. 

Now, in the course of doing these things you must have become very 
familiar with the dispute between the partners of Foxtel, Telstra, 

25 News and later on PBL?---The dispute about? 

About the the provision of sports rights?---Yes, yes. 

Now, could I please ask you to take bundle 2 from the documents 
30 behind you and turn to tab 47, which is [NWL.001.197.0182]?---Yes. 

Do you have that?---Yes, I do. 

Behind tab 47 you will see a cover sheet addressed to Rupert Murdoch 
35 at News Corporation in New York?---Yes. 

Which attaches a memorandum jointly prepared by you and Mr Macourt 
which you were sending to Mr Murdoch?---Yes. 

40 As I understand it, the purpose of this memorandum was to brief 
Mr Murdoch about the current state of relations with Telstra?---Yes. 

And that, as I understand it, was because he was about to become 
involved in a discussion with senior officers of Telstra about 

45 it?---I don't recall precisely that, but that makes sense. 

Now, if you turn to page 0183, which is the second page behind 
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the tab?---Yes. 

Under the heading "Introduction", observations are made here about 
the sale of sports programming to Optus.  If you want to remind 

 5 yourself of what is said on the first page?---Yes. 

Now, Optus had been negotiating at this stage with both FoxSports 
and Seven for sports programming, had it not?  There had been 
negotiations before this document- - -?---Yes, yes. 

10
With both FoxSports and Seven, and you were aware of that?---Yes. 

And ultimately Optus had signed up with Seven at the very end of 
June?---Yes. 

15
Now, would you turn to page 0196 in this document.  Sorry, let's 
start with 0190, shall we?  This is for the screen 
[NWL.001.197.0190].  You will see that these are a number of bullet 
points under a heading which appears at the bottom of page 0188, 

20 reading "FoxSports"?---Yes. 

And the last bullet point on page 0190 says: 

At the time of formulating the offers we were aware that 
25 SportsVision was in financial trouble with insolvency likely.  

Discussions were held with Optus - at all times subject to 
Telstra approval - concerning the supply of unbranded sports 
product.  Telstra sought to prevent such discussion through 
delay and subsequent legal threats ... this was successful in 

30 that Optus has signed a sports deal with Seven, an arrangement 
that will inevitably lead to higher sports rights fees. 

Now, was it your view in 1998 when you and Mr Philip - sorry, when 
you and Mr Macourt prepared this document that the deal between C7 

35 and Optus would inevitably lead to higher sports rights 
fees?---I think it's something that I speculated at the time. 

Well, the word used here is "inevitably".  It was thought to be 
quite certain to have that result, wasn't it?---I think this part of 

40 the document was prepared by Mr Macourt, and I prepared the back 
part of the document. 

But you must have read the whole document, surely?---I must have 
read it, yes. 

45
HIS HONOUR:  Sorry, what is the back part of 
the document?---Your Honour, I think I prepared the sections headed 
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"Conduct objected to by Telstra". 

MR SUMPTION:  That's the bit that starts at 0195, is it?---Correct.  
And the FoxSports time line. 

 5
HIS HONOUR:  Starting at 0198?---Correct. 

MR SUMPTION:  And in order to do that you would need to ensure that 
you had read the part written by Mr Macourt in order to ensure that 

10 they hung together; isn't that right?---I'm sure I would have read 
it, yes. 

Now, can you tell us why, as you saw matters in 1998, sports rights 
fees would inevitably increase as a result of C7 signing that deal 

15 with Optus?---I think I accepted that statement and similar 
statements elsewhere in this document to that effect as a likely 
consequence of two entities vigorously bidding for Pay TV rights. 

Yes.  If you look at the part which you have just told us you did 
20 actually write, at 0196, which is the second page after the heading 

"Conduct objected to by Telstra" you will see you make a very 
similar point yourself at point 7 towards the bottom of 
the page?---Yes. 

25 HIS HONOUR:  This is 0195. 

MR SUMPTION:  0195 is where the bit starts that the witness was 
responsible for.  

30 HIS HONOUR:  0196. 

MR SUMPTION:  0196 is the specific bit I'm drawing his attention to.   

HIS HONOUR:  Thank you. 
35

MR SUMPTION:  The last paragraph under Seven says: 

Direct result of Mallesons letter to Optus Vision was to drive 
Optus Vision to Channel Seven, so as to increase competition 

40 between Foxtel and Optus Vision, and increase the cost of sport 
programming. 

Do you see that?---I see that, yes. 

45 That reflected your understanding of the economic effects of that 
deal at the time when you wrote this document, did it not?---It's a 
result that I speculated might occur I think.  From my point of view 
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it was - I was drafting this as or devising these as arguments that 
could be used in a debate with Telstra about what had happened. 

Were you doing that, Mr Philip?  I thought that what you were doing 
 5 was telling Mr Rupert Murdoch what had been going on as between News 

Limited and Telstra, and in this part you were explaining, were you 
not, what conduct on the part of Telstra was regarded as 
objectionable by News Limited?---No, in this section I was 
describing the complaints Telstra had made about News' conduct. 

10
I see?---And then suggesting things that could be said by way of 
rebuttal. 

I see?---In relation to those criticisms. 
15

Yes, and did you yourself believe the things that could be said by 
way of rebuttal?---I thought the things that I said here made sense.  
I was hoping they could be used as arguments to defend us. 

20 You wouldn't have suggested to Mr Murdoch, would you, that he should 
use arguments that you felt could be shot down?---No. 

That would have been putting him in a very difficult position, 
wouldn't it?---Well, I thought that they were arguments that could 

25 be sustained. 

And the point that is being made in the paragraph I have just drawn 
your attention to is, first of all, a number of points are being 
made, but one of them is that there will be as a result of 

30 the Optus/C7 deal an increase in competition between Foxtel and 
Optus; that's one of the points you are making, isn't it?---That's 
what I say, yes. 

And that in turn would mean increased competition for rights between 
35 the two channel suppliers who supplied Optus and Foxtel?---Yes, 

that's what I say. 

In other words, increased competition between C7 and FoxSports; 
that's right, isn't it?---FoxSports and Foxtel, yes. 

40
FoxSports and Foxtel on the one hand, and C7 on 
the other?---I think - yes, that's what that's focusing on. 

HIS HONOUR:  Mr Philip, the section of the document that you said 
45 you wrote, when you said you wrote it, do you mean that you actually 

composed it or do you mean that somebody in your section drafted it 
and you settled it?---No, I composed it. 
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MR SUMPTION:  Now, you knew presumably at this stage, late 1998, 
what Telstra's position was about dealings between C7 and Optus, 
because you had been conducting the debate with them. 

 5 MR HUTLEY:  I object.  I think you have used C7 and Optus?---I don't 
think they had a view about C7 and Optus. 

MR SUMPTION:  Did you believe that Telstra wanted to see exclusive 
sports programming on Foxtel?  Was that one of the points that they 

10 were making as you understood it?---Yes. 

Was that because, as Telstra saw it, they wanted Foxtel to 
differentiate itself from Optus on programming?---That's what they 
said, yes. 

15
So they wanted to see competition between Foxtel and Optus on 
content, did they?---That's what they said. 

Now, you thought, did you not, in 1998 that their view was 
20 short-sighted because that would simply lead to inflation of rights 

fees; is that correct?---I thought that was a good argument to rebut 
what they were saying. 

It was a good argument.  You thought it was right?---I thought it 
25 made sense.  I can't profess to know sufficient about the economics 

of sports acquisition to know that it's right or not, but I thought 
it made sense and it was a good argument to throw back to Telstra in 
the face of the criticism, an argument that might resonate with 
them. 

30
But it was more than just a debating point.  It was an argument in 
which you had some confidence?---Well, I thought it made sense and 
my sense is that Peter likewise thought it made sense, so I was 
prepared to - it made sense to me for that reason as well. 

35
You were anxious, were you not, to limit competition between Foxtel 
and Optus on content as far as possible in 1998?---Are you talking 
about just in relation to sport or- - - 

40 I'm talking about sport, yes?---I think we clearly at this point 
were seeking - had sought a contract with Optus for FoxSports, which 
would have had the effect of Optus carrying FoxSports. 

Yes.  And that would have limited competition on content between 
45 Foxtel and Optus, wouldn't it?---It would have removed program 

differentiation. 
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And you were also anxious, were you not, to limit competition as far 
as possible in 1998 between FoxSports and any other channel 
supplier?---Again, it's sport? 

 5 Yes, FoxSports only dealt with sporting content, didn't it?---No, 
I understand. 

That's why- - -?---Yes.  I mean, I think my aim was to make - at 
the time my aim was to make FoxSports a successful business, and 

10 that meant getting customers. 

And you thought it would be advantageous to FoxSports, did you not, 
to limit competition as far as possible between FoxSports and any 
other channel supplier?---I think to be successful, if that has 

15 the effect of being more successful than your competitors, then yes, 
that's an outcome you desire. 

The outcome that you say that you desired was that competition 
between FoxSports and any other channel suppliers should be as 

20 limited as possible? 

HIS HONOUR:  Do you understand the difference, Mr Philip, between 
one competitor being successful in a competitive marketplace 
vis-a-vis another competitor and seeking to limit competition in 

25 the sense that Mr Sumption I think is putting to you?---I do 
understand the difference, and I think that's why I'm having 
difficulty in answering the question. 

Put it in your own words.  If you need clarification, perhaps say 
30 why you need clarification?---I don't think it's right to say that 

I had a view that it was appropriate to limit competition, because 
that suggests a whole range of conduct arrangements that are 
inappropriate.  I'm trying to answer the question by talking about a 
desire for FoxSports to be as successful as possible. 

35
MR SUMPTION:  Yes.  But there are a number of elements that may 
contribute to the success of a business like FoxSports, are there 
not?---Yes. 

40 Now, as you saw matters in 1998 would it have contributed to 
the success of FoxSports that in the market - sorry, in the business 
of supplying sports channels there was only one operator, namely 
FoxSports?  Would that state of affairs as you saw it have 
contributed positively to FoxSports' financial success?---I think 

45 you would have to say yes. 

Was it a state of affairs that you regarded as desirable?---For 
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there to be only- - - 

For there to be only one entity in the channel supply business for 
sports, namely FoxSports?---I can't remember that being an aim in 

 5 1998. 

Did it become an aim at any later stage?---No. 

Would you agree that the only channel supplier which represented a 
10 significant competitive threat to FoxSports between 1998 and 2000 

was C7?---No. 

MR HUTLEY:  I object, your Honour.  The period assumes that C7 was a 
constant throughout the period. 

15
HIS HONOUR:  No, I don't think it assumes that.  I think 
the question is capable of an answer.  You gave an answer, I think, 
"no", is that right? 

20 MR SUMPTION:  The witness' answer was "no"?---Correct. 

I have correctly summarised your answer?---Yes. 

Mr Philip, what other channel suppliers, apart from C7, represented 
25 a significant competitive threat to FoxSports between 1998 and 2000 

as you saw it in that period?---Primarily the free-to-air networks. 

I see.  But as far as the business of supplying sports channels to 
Pay TV retailers was concerned, were there any other companies that 

30 represented a significant competitive threat to FoxSports apart from 
C7 in that period?---I think ESPN existed at the time.  I don't know 
how successful they were at the time.  I can't remember. 

Well, they specialised, did they not, in supplying a channel 
35 containing non-Australian sports, primarily North American and 

European?---I think that's right. 

Did you regard them as a significant competitive threat to FoxSports 
between 1998 and 2000?---I thought there was always the possibility 

40 they could change the make-up of the content. 

What, so as to move into Australian rights as well?---I can recall 
that being talked about, yes. 

45 Can we agree about this much: that C7 was, as you saw it, between 
1998 and 2000 by far the most significant competitive threat to 
FoxSports in the sports channels supply business?---Yes. 
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Now, as you understood Telstra's position in this dispute that 
I have been asking about, was it their view that price competition 
between FoxSports and C7 in the channel supply business was 
desirable because it would enable Foxtel to get a better price by 

 5 playing one competitor off against another?  Was that as you 
understood it part of their position?---That's not how I understood 
their position. 

They did want, did they not, to play off FoxSports against C7 on 
10 price with a view to getting a better price for FoxSports, didn't 

they?---Yes, yes. 

So it is right, isn't it, that they hoped to see Foxtel benefitting 
by price competition between those two channel suppliers?---Yes. 

15
Now, is it right that News' policy by comparison, News Limited's 
policy between 1998 and 2000 was to refuse to allow Foxtel to carry 
C7?---I think that's probably right. 

20 Now, was the effect of that to prevent competition, as you 
understood it, between C7 and FoxSports in the - sorry, I will 
re-phrase that.  Was the effect of that to prevent competition 
between C7 and FoxSports in the provision of sports programming to 
Foxtel?---I think that's - I think that must be right.  If they are 

25 not taken, then they are not alternative suppliers to Foxtel. 

And that was part of the purpose of not allowing C7 to be carried on 
Foxtel, wasn't it?---No. 

30 So as to ensure that there was not price competition between C7 and 
FoxSports in supplying programming to Foxtel?---No. 

It was just an accidental by-product, was it?---No, my understanding 
is that the purpose was to get contractual security for FoxSports. 

35
There may have been a number of purposes, Mr Philip, but are you 
suggesting that it was no part of News Limited's purpose in 
preventing C7 from being carried on Foxtel to ensure that there was 
no price competition between C7 and FoxSports in the provision of 

40 programming to Foxtel?---I don't think so. 

Never occurred to you at the time?---I mean, as a view - this is a 
view that was best described to me by Peter, and it was never put 
that way. 

45
It is obvious, isn't it, that that was at least part of News 
Limited's purpose as you understood it, that they didn't want to 
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allow Telstra to start getting Foxtel to play off C7 against 
FoxSports on price?---He always talked about it as being played off 
as a supplier at all. 

 5 I see.  Fair enough. 

HIS HONOUR:  Who is he?---Peter Macourt, sorry. 

MR SUMPTION:  Did Telstra consistently express the view that 
10 FoxSports was no better than C7 as shown on Optus?---That was said 

to me by Telstra people a number of times. 

That was their view, as you understood it?---Yes. 

15 Whereas, as I understand it, News Limited was all the time loudly 
proclaiming the superiority of FoxSports?---Yes. 

And that was one of many issues on which you did not reach agreement 
between Telstra and News Limited during the period 1998 and 2000, 

20 wasn't it?---Yes. 

Now, in the six months or so, from September 1998 onwards, Telstra 
and News Limited were at loggerheads, were they not, because 
FoxSports had sold its channels to Austar at a price lower than 

25 FoxSports was asking for under the proposed long-term deal with 
Foxtel?---Yes. 

If you have still got that memorandum sent by you and Mr Macourt to 
Rupert Murdoch in front of you, and turn to page 0191.  This is part 

30 of the document that you read but that Mr Macourt actually wrote.  
I would like you just to read through to yourself the longest bullet 
point on page 0191.  Was the point being made in that paragraph that 
Telstra were saying that Austar had got a better price than Foxtel 
was being asked to pay because it had benefited from competition 

35 between FoxSports and C7?---I think that's an argument that they 
put. 

That they put.  So you were aware in late 1998 that one of Telstra's 
points was that Austar had got a better price than Foxtel was being 

40 asked to pay for FoxSports because it had benefited from 
competition?  You were aware that that was one of their 
arguments?---I can't remember if they ever put the argument in that 
way.  They simply asserted that it was inappropriate for Austar to 
have a lower price than Foxtel.  I don't think they explained their 

45 objection in the way that you have put it. 

Well, surely, Mr Philip, they did explain, didn't they?  They said, 
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"Here is Austar, who have got a better price by playing off C7 and 
FoxSports.  We think Foxtel should be in the same position."  That 
is what they were saying, among other things, wasn't it?---It could 
be what they were thinking.  I just don't recall them putting it 

 5 that way, but they could have. 

News Limited accepted, did it not, in its dispute with Telstra that 
Austar had got a better price because it had benefited from 
competition on price between FoxSports and C7; don't you 

10 agree?---I don't know that price ever entered into it.  I can't 
remember relative pricing being ever discussed with Austar.  I don't 
know what Austar was ever offered. 

Mr Philip, the whole of this dispute which arose out of 
15 the provision of the terms on which FoxSports had supplied its 

channels to Optus was about pricing, wasn't it?  What they 
complained about was the price?---Telstra complained about 
the price, yes. 

20 And the reason they complained about the price was that it was a 
better price than Foxtel was being asked to pay?---Yes, they said 
that. 

So this dispute was about pricing?---Yes. 
25

Would you turn to page 56 in volume 2, the same volume as you have 
got open, which is [TCL.037.001.0014]?---Sorry, 0014? 

You don't need to worry about the screen reference. 
30

HIS HONOUR:  Tab 56. 

MR SUMPTION:  It is enough for you to turn to tab 56?---Sorry, 
I thought you said page 56. 

35
It is perfectly fair for you to take me up on that.  If you turn to 
tab 56 and the operator give us the longer reference?---Yes. 

This is a note by Danita Lowes of a meeting which you did not 
40 yourself attend.  You can see who did in the second paragraph on 

page 0014.  Were you aware that this meeting was taking place?  By 
all means read as much of the letter as you need to for the purpose 
of answering that?---I can't recall this particular meeting taking 
place. 

45
As I understand your evidence, you had been involved in considerable 
detail during 1998 in negotiating with Telstra about the matters 
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that had given rise to a dispute between Telstra and News Limited.  
You had been involved generally in that dispute in some 
detail?---Yes, yes. 

 5 This was a high level meeting, was it not, to discuss that 
dispute?---Yes. 

Now, at the time I suggest that you must have been aware that this 
meeting was taking place?---I just don't recall it. 

10
And at the time you must have been told substantially what had 
happened at the meeting?---I'm sorry, I just don't recall this 
particular meeting. 

15 Very well.  Do you see on page 0015, the second page of Ms Lowes' 
note, that a comment is attributed to you in the third full 
paragraph on page 0015: 

Frank [that's Mr Blount] asked if Foxtel could do a deal with 
20 Seven.  I [that's Danita Lowes] said that Ian Philip had told 

me that "there was no way in hell News would agree to that". 

Did you ever say words to that effect, whether or not in those 
precise words, to Danita Lowes?---I can't remember.  I may have.  

25 I had lots of discussions with her.  I can't recall. 

Now, the reason why you say you may have is that it was actually 
your view, wasn't it, that there was no way in hell that News would 
agree to a deal with Seven?---I knew that that was a view that News 

30 held, in particular Peter held, yes. 

HIS HONOUR:  Mr Sumption, I know we have been to this document 
before.  This document says on page 0014 present at the meeting were 
certain people not including Mr Philip, and the third paragraph you 

35 have taken Mr Philip to of course assumes that he was there.  Have 
we completely resolved- - - 

MR SUMPTION:  No, I pointed out to Mr Philip that he was not there.  
Mr Philip, you didn't understand- - - 

40
HIS HONOUR:  I'm sorry, I have misread it?---I understood they were 
reporting what I said. 

Reporting what Mr Philip said?---Yes. 
45

Thank you. 
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MR SUMPTION:  Now, the position of News, as you have just described 
it, that there was no way in hell that it would agree to a deal with 
C7.  That remained their position as you understand it right up to 
the end of 2000, didn't it?---I think Peter's view was that until 

 5 FoxSports got contractual security he didn't think it was 
appropriate that Foxtel take C7. 

It was very much in the interest of FoxSports, was it not, as you 
saw matters between 1998 and 2000, that Foxtel should not do a deal 

10 with C7; do you agree?---Sorry, the last part got coughed out. 

It was very much in the interests of FoxSports, as you saw matters 
between 1998 and 2000, that Foxtel should not be allowed to do a 
deal with C7?---Yes. 

15
Now, why was it very much in the interests of FoxSports, can you 
tell us?---Because without contractual security for FoxSports 
I think Peter and I had a concern that Foxtel may seek to dump 
FoxSports as a channel supplier. 

20
In favour of C7?---Yes. 

Now, that no doubt was one factor.  Was another factor that the less 
revenue that C7 had from selling its channels, the less it would be 

25 in a position to spend on sports rights?  Was that also a 
consideration?---I can't remember - recall thinking that. 

Was it also a consideration that the less exposure C7 had to 
The Australian Pay TV market, the less attractive its future offers 

30 for rights would be to the sports bodies which owned those rights?  
That was a consideration too, was it not?---No, that's inconsistent 
with the way Peter used to describe the concern to me. 

Well, Mr Philip, no doubt there were a number of concerns.  
35 Decisions of this sort are quite complicated decisions involving 

many considerations, are they not?---Yes. 

What I'm suggesting to you is that one of the considerations that 
would seem to be relevant between 1998 to 2000 was that the less 

40 exposure C7 had to subscribers in the Pay TV market in Australia, 
the less attractive would be its future offers for rights to 
the sports bodies which owned them?---I think - I think that makes 
sense, but it is just not something Peter ever said to me. 

45 Is it something you never thought at the time?---No, because - no, 
because Peter always said that once he got contractual security he 
would be happy to talk to C7. 
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Your views on these matters were not simply taken from Mr Macourt.  
You must have thought about them from time to time for yourself; 
no?---I did think about them, yes, of course. 

 5 In paragraph 29E of your first witness statement, if you have got 
that in front of you, you say that:   

Foxtel would be assisted by having AFL coverage on its 
platform, and it was therefore in the interests of Foxtel to 

10 acquire the AFL Pay TV rights when they came up for renewal ...  
I considered [you say] that the AFL would be reluctant to award 
the rights to Foxtel if C7 was part of the Foxtel platform 
because the AFL would take the view that its games were already 
available through C7... I thought that the continued existence 

15 of the need to grant the rights to Foxtel in order to obtain 
access to Foxtel subscribers would be important in convincing 
the AFL to grant AFL Pay TV rights to Foxtel, instead of ... 
C7. 

20 ?---Yes 

Now, as I understand it, what you are saying in that subparagraph, 
and by all means read on to the end of it, is precisely what I have 
been putting to you; namely, that if C7 could be kept off Foxtel, 

25 that would make Foxtel more attractive as a potential acquirer of 
AFL rights than C7 was?  Do you agree that's what you are 
saying?---Yes, yes. 

And you are saying, are you not, that that was what you thought at 
30 the time?---Yes. 

Why did you have so much difficulty with the proposition when I put 
it to you without reference to your witness statement?---Because 
I think you were talking about competition between FoxSports and C7. 

35
I was talking about the advantages, as you saw it at the time, of 
keeping C7 off Foxtel?---Well, then maybe I misunderstood the way 
you were putting the question.  I thought you were talking about 
relativities between Foxtel - FoxSports and C7. 

40
MR SUMPTION:  Would that be a convenient moment? 

HIS HONOUR:  Yes.  I just have a couple of questions.  Mr Philip, 
you don't say much in your statements about your background, and I'm 

45 just interested in a couple of things about that.  You told me that 
at Allens you didn't involve yourself in litigation.  What sort of 
areas of work were you involved in?  I understand that you acted 
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with News.  What sort of work?---General commercial corporate work, 
principally acquisitions, business acquisitions.  Some sports rights 
acquisition work.  I also did work for Foxtel when I was at Allens.  
I think general corporate commercial work is a good- - - 

 5
May I take it in the course of that you acquired familiarity with 
the operations of the Trade Practices Act, you read the competition 
provisions of the Trade Practices Act?---Yes. 

10 In general terms, what's the job description of chief general 
counsel at News?---To - I don't have a general job description.  
The description I'm going to give is the description I would give to 
it myself. 

15 Yes?---To advise the senior executives of the legal implications of 
transactions they are contemplating, both from corporate 
transactions and commercial transactions.  When I say "corporate", 
I mean transactions that involve the Stock Exchange listing laws. 

20 Yes, is it limited to that in the sense that does it include what 
might be described as a policy formulating role?  For example, 
dealing with the commercial desirability of a particular 
transaction?---Often my views would be sought about transactions, 
but the decision as to whether something should be done or not done 

25 wouldn't - I wouldn't participate in the decision about whether it 
was an appropriate commercial transaction to do. 

But you might be asked for advice about the commercial merits of a 
particular transaction?  I'm asking you whether that is what you are 

30 intending to convey?---I don't - I'm not often asked about 
commercial merits of a transaction. 

You answered a number of Mr Sumption's questions concerning 
the dealings that he was discussing with you by saying that you 

35 hadn't understood Mr Macourt to adopt a particular view.  Did you 
regard it as part of your responsibilities to form your own views 
about, for example, the competition implications of a particular 
course of action?---Most certainly in relation to the legal 
implications of particular transactions, absolutely.  I was expected 

40 to form my view and give advice about that. 

And what about the commercial objectives of particular transactions?  
Was that something that you would be expected to form your own views 
about?---Not usually. 

45
All right.  Thank you.  We will resume at 2.15. 
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LUNCHEON ADJOURNMENT [12.53 pm] 
UPON RESUMPTION [2.15 pm] 

HIS HONOUR:  Yes, just before we resume with Mr Philip's evidence, 
 5 does anybody have any observations on the short minutes of order? 

MR PAYNE:  Yes.  We have made some suggested changes that I've shown 
Mr Sheahan.  I hand those up.  They are based on your Honour's order 
8 of the October orders, and that's the reason for- - -  

10
HIS HONOUR:  Have you shown those to other respondents? 

MR PAYNE:  Other respondents have seen them, and Mr Sheahan. 

15 HIS HONOUR:  Right, thank you.  Does anybody else have any comments 
to make? 

MR HUTLEY:  Your Honour, I think it might have been taken up.  I 
have just been shown this at this moment.  Our position is this: I 

20 can tell your Honour what our position is, and my learned friend can 
perhaps indicate whether it has been taken up.  We have no objection 
in principle to my learned friend Mr Sheahan's position.  However, 
the only issue of concern is where a document is partially 
confidential, such as your Honour will recall with respect to the 

25 2002 FoxSports' budget, the part in my learned friend's bundle which 
was shown to the witness was non-confidential and the balance there 
is a claim for confidentiality, as long as that can be protected by 
ensuring that only those parts where we have agreed not - a waiver 
of confidentiality- - - 

30
HIS HONOUR:  Well, I think that can probably be dealt with by - if 
you've got the draft that has just been handed up, any party may 
provide to a journalist on request a copy of any confidential 
document or that part of a document which is non-confidential as the 

35 case may be.  Is that all right? 

MR HUTLEY:  Yes, your Honour. 

HIS HONOUR:  I'll have a look at this overnight just to check it.  
40 Mr Sheahan, is there anything you want to say about it? 

MR SHEAHAN:  No.  Your Honour will see that Mr Payne has handed up a 
different version.  The covering letter that I handed up with mine 
explained why questions in our mind as to why a restriction along 

45 the lines that they have proposed might be inappropriate, but that's 
all I wanted to say about that. 
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HIS HONOUR:  All right, I'll have a look at it overnight.  I will 
indicate tomorrow what formal orders I will make.  Thank you very 
much for doing that.  Yes, Mr Sumption. 

 5 MR SUMPTION:  Mr Philip, I would like to take you up on some of the 
things that you said in answer to his Honour's questions immediately 
before we rose for lunch.  First of all, reporting lines.  Can I ask 
you to be given and his Honour to be given a copy of your employment 
contract, which is not on the system but a copy has been provided to 

10 the operators so that it can be shown on the screen directly. 

HIS HONOUR:  I think there is one that has to come up to me as well.  
I think you might have given two copies to the witness.  Can this be 
shown on the screen? 

15
MR HUTLEY:  It is the first I've heard of it, your Honour. 

HIS HONOUR:  I think just proceed for the moment, Mr Sumption. 

20 MR SUMPTION:  Mr Philip, do you see item 4 on the first page?---Yes, 
I do. 

You are required under your contract to report to the executive 
chairman; is that not right?---That's what that clause says, yes. 

25
The executive chairman at the time of this contract was Lachlan 
Murdoch, wasn't he?---That's correct. 

That remains the case, as I understand it, until some time very late 
30 in 2000; is that right?---He was the executive chairman until quite 

recently, that's right. 

Until quite recently.  Can you tell us roughly when he ceased to be 
executive chairman?---Perhaps it was July/August this year.  I'm not 

35 sure. 

Now, when Lachlan Murdoch was executive chairman and before he 
departed for New York he, as I understood it, combined the functions 
of chairman and chief executive which explains his title; is that 

40 right?---Yes. 

Once he departed for New York, as I understand it, he remained 
chairman but the function of chief executive was taken over by 
Mr Hartigan?---When he departed for New York? 

45
Yes?---Yes. 

.N1223 of 2002  12/12/05 I. PHILIP XXN 
(c) 2005 C'wealth of Australia BY MR SUMPTION 



P-4043

Mr Hartigan, according to his statement, became chief executive, 
although not of course chairman, in October 2000; does that accord 
with your recollection?---Yes. 

 5 Is it right, therefore, that - or is it right that your contractual 
responsibility at any rate was to report to Mr Lachlan Murdoch until 
late 2000 and then thereafter to Mr Hartigan?---I think that's what 
the contract says. 

10 Was some change made after you joined News Limited to the reporting 
lines?---When I joined, Lachlan Murdoch spent a lot of time in 
Australia.  I can't recall at any rate when he ceased to spend a lot 
of time in Australia, but started to spend a lot of time in America 
and effectively became itinerantly involved in Australia.  I think 

15 as a result of that, the way I worked grew into the situation that I 
described; that is, that I reported on a day-to-day daily basis to 
Peter Macourt who reported. 

Until Lachlan Murdoch became heavily involved in New York, you 
20 reported to him?---Well, I reported to him if he sought reports from 

me.  It was a very - it wasn't very formal. 

As I understand it, Mr Lachlan Murdoch's involvement in New York 
became significant in late 2000 at about the time that Mr Hartigan 

25 was appointed to replace him as chief executive?---I can't recall.  
I thought that there was a significant period of overlap between the 
time it was - a change like that was formally established.  I am 
sorry, I can't recall exactly when. 

30 I see.  Now, the next point I want to take up with you is your job 
description?---Yes. 

Which you suggested consisted substantially of giving legal advice.  
Now, is it right that you were a director of Foxtel Management?---I 

35 was an alternate director for a number of people, yes. 

You were an alternate director of Foxtel Management and, as you told 
us in your witness statement and this morning, by 1999 at least you 
attended most board meetings?---Yes. 

40
You were a director of NRLI?---Yes. 

You were a director of Sky Cable?---Yes. 

45 And of FoxSports under its - I know that's not its corporate name, 
but you know what I mean?---Yes, yes. 
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You were a director of News Pay TV?---Yes. 

You were a director of Pay TV Management?---Yes. 

 5 No doubt of a number of other companies not directly relevant to the 
present dispute?---Yes, well, perhaps not - I can't think of many 
more other than the ones that are involved in this dispute, to be 
honest. 

10 Right.  Well, now, your duties as a director, you did not conceive 
those duties to be confined to giving legal advice, did you?---No. 

You presumably recognised that as a director of these various 
companies you were called upon to exercise an independent judgment 

15 about the interests of those companies?---Yes. 

Including their commercial and financial interests?---Yes. 

In fact, you did that, did you not?---Yes. 
20

You were also a member of the partnership executive committee of the 
NRL?---Yes. 

That was the ultimate decision-making body, was it not, of the NRL 
25 competition?---Yes. 

In that capacity also you were called upon to make commercial 
judgments?---Yes. 

30 For example, in your first and third witness statements you give 
reasons why you were going to vote against the C7 bid for NRL rights 
in December 2000, and they were all commercial reasons, were they 
not, rather than legal ones?---Yes. 

35 They were your own reasons?  You hadn't been, as it were, programmed 
by someone else with those reasons?---They were reasons that I 
supported and adopted as my own, yes. 

You were entrusted in your capacity as an executive of News Limited 
40 and as a director of these various companies with important 

commercial negotiations from time to time, were you not?---I did 
conduct negotiations, yes. 

For example, you conducted, as we have seen this morning 
45 negotiations with Telstra between 1998 and 2000 about the dispute 

concerning the carriage of FoxSports on Foxtel?---Yes. 
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In late 2000, you worked with Mr Frykberg on the negotiations with 
the AFL for the AFL rights?---Yes. 

In relation to the same matter, you also were concerned personally 
 5 with negotiations with the proposed sublicencees of those 

rights?---Yes. 

Most of that concerned commercial judgments, did it not, rather than 
legal ones, although I don't dispute there were some legal ones as 

10 well?---There were a lot of commercial issues involved, yes. 

You concerned yourself with those personally?---Yes, but in relation 
to most of them, most of the purely commercial or television issues, 
I would seek input from people with expertise in those areas. 

15
Of course.  But you exercised your own independent judgment as well, 
didn't you?---Yes, I did. 

You negotiated with Telstra in December 2000 to fill the financial 
20 gap in the funding of the NRL bid about which I asked you this 

morning?---Yes. 

When you made the proposal to Mr Akhurst, you weren't simply doing 
what Mr Macourt had told you to do, were you, or were you?---I think 

25 he suggested I try and get money out of Telstra, which was what I 
was trying to do. 

Did he tell you how you should do it?---No. 

30 So was it a matter for your own judgment how you set about doing 
it?---Yes. 

In your witness statement you express your own views on the 
commercial merits of many transactions.  I will give you some 

35 examples in a moment, but as a generality would you accept 
that?---Yes. 

If we can look at your witness statement.  If you take your first 
witness statement, Mr Philip, paragraph 29, you give your views 

40 about matters relevant to the negotiations concerning the carriage 
of C7 on Foxtel; do you see that?---Yes, I do. 

Items (a) and (b) might be regarded as a mixture of legal and 
commercial considerations.  Items (c), (d) and (e) are purely 

45 commercial; would you agree with that?---They are commercial views, 
yes. 
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They were commercial views which influenced you in your conduct of 
matters relevant to the carriage of C7 on Foxtel like 
negotiations?---Yes, yes. 

 5 Paragraph 32, here you express views about the commercial 
implications of C7's application for access?---Yes. 

Now, that of course involved legal issues as well, but there was an 
important commercial issue at stake, was there not?---Yes, there 

10 was. 

You had your own views and judgments on the commercial issues at 
stake, did you not?---Yes, I did. 

15 And they influenced you in the decisions that you made about the 
conduct of the access dispute?---Yes. 

Paragraph 40.  You set out some considerations relevant to the 
decision to acquire AFL rights directly from the AFL.  Now, those 

20 are all matters of commercial judgment, are they not?---I think a 
lot of them are a mixture, but there's commercial judgment involved 
in them, yes. 

Paragraph 41 and 42.  Now, that's an account of how you came to and 
25 acted on your judgment Mr Blomfield wasn't up to the job of getting 

the AFL rights, just to put it a bit more bluntly than usual?---Yes. 

That's the essence of it, isn't it?---Yes. 

30 You concluded, as I understand it, that Mr Blomfield did not have a 
sufficient grasp of the commercial strategy to do the job of getting 
the AFL rights?---I think at its heart it was an absence of the 
grasp of the commercial issues that are thrown up by the peculiar 
legal problems. 

35
It's not a peculiar legal problem, is it?  These are commercial 
problems arising out of such matters as the anti-siphoning 
rules?---And the way the anti-siphoning rules work, yes. 

40 You felt that, although he obviously knew - you realised he knew 
what the anti-siphoning rules were and what they said.  Though no 
doubt he hadn't pored over the statute very much, you knew he had 
outlined what the anti-siphoning rules were, didn't you?---I worried 
that he didn't appreciate how they impacted on what he was 

45 proposing. 

Exactly.  You worried that he didn't appreciate their commercial 
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implications for a negotiation to acquire the rights?---Yes. 

Therefore, you took the step of consulting Mr Macourt with a view to 
your taking that function over instead?---Sorry, the function of? 

 5
The function of conducting, together with Mr Frykberg, negotiations 
for a method of obtaining the AFL rights?---I think I didn't propose 
that I take it over to Mr Macourt. 

10 But that is what happened, isn't it?  You and Mr Frykberg took 
responsibility for negotiating the transactions that led to the 
ultimate AFL bid?---Yes. 

That was because you and Mr Macourt felt that you were better able 
15 to appreciate the commercial implications of things like the 

anti-siphoning rules than Mr Blomfield was?---Yes. 

At paragraph 63 you discuss the commercial considerations behind the 
AFL bid as authorised by the board in October 2000; do you 

20 agree?---Yes. 

At paragraphs 122 and 123 you discuss the way that you, in 
consultation with Mr Frykberg, concluded that there would have to be 
a substantial increase in the price that you were prepared to offer 

25 for AFL rights; agreed?---Yes. 

Paragraphs 194 to paragraph 203, and by all means take time if you 
need to to look through these paragraphs, you set out your purpose 
and your reasons for your conduct in a number of different spheres 

30 which you identify paragraph by paragraph?---Yes. 

They are all concerned with commercial factors, are they not?---Yes. 

You see, Mr Philip, in answer to his Honour's questions before lunch 
35 you tried to distance yourself from the commercial judgments and to 

suggest that your job primarily concerned giving legal advice.  That 
wasn't right, was it? 

MR HUTLEY:  I object. 
40

HIS HONOUR:  There are two questions there, I think.  I think the 
first one precedes the second. 

MR SUMPTION:  I will ask them both.  Mr Philip, you tried to 
45 distance yourself from the commercial judgments in answer to his 

Honour's questions, didn't you?---I didn't try and distance myself 
from commercial judgments. 

.N1223 of 2002  12/12/05 I. PHILIP XXN 
(c) 2005 C'wealth of Australia BY MR SUMPTION 



P-4048

You did not intend to distance yourself from the commercial 
judgments?---I thought I was talking about who ultimately made a 
decision about whether a particular acquisition would be undertaken 
or would not be undertaken.  I have and I'm expected to have views 

 5 about those things, and I'm sometimes asked about those views.  But 
I thought I was answering a question, "Who ultimately makes the 
decision about whether to do something or not to do something, be it 
acquire something or not acquire something?" 

10 Ultimately, it is the board of directors that takes that decision, 
isn't it? 

MR HUTLEY:  I object.  What board? 

15 MR SUMPTION:  It is the board of directors that takes decisions 
about whether to acquire something or not to acquire something, 
isn't it?---Are you talking - because I was answering those 
questions in relation to News Limited.  Are you talking about News 
Limited? 

20
Let's start with News Limited.  Is it the board of directors who 
ultimately makes decisions about what to acquire?---I think, in 
relation to News Limited, that the senior officers of News Limited 
have significant authority to make those kinds of decisions without 

25 reference to News Limited's board of directors. 

You are not a director of News Limited, but you are a director of 
FoxSports and Foxtel Management?---Yes, I am. 

30 You were at the relevant time as well.  Now, in your capacity as a 
director of FoxSports you were a decision-maker, were you not?---I 
participated in decisions by those boards, yes. 

In your capacity as a director or alternate director when you were 
35 sitting on the board of Foxtel Management you also participated in 

decision-making?---Yes. 

You were deeply involved, were you not, in executing commercial 
strategies that were devised by News Limited in the field of sports 

40 rights acquisition?---Yes. 

You were consulted about the commercial merits of those 
decisions?---Sometimes, yes. 

45 You obviously worked very closely with Mr Macourt throughout the 
period with which we are concerned, 1998 and following?---Yes. 
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Is it right that your office is close to his?---Yes. 

Next door in fact?---Yes. 

 5 So you can put your head around Mr Macourt's door or vice versa 
whenever you like?---More the former than the latter. 

So you put your head around Mr Macourt's door more often than he 
puts his head around yours?---Yes. 

10
But, one way or the other, you must have discussed matters very, 
very frequently; several times a day in the course of this 
period?---Yes. 

15 I want to turn to your experience of litigation. 

HIS HONOUR:  Just before you do that, if you don't mind, Mr Philip, 
I asked you a couple of questions just before lunch to the following 
effect:   

20
But you might be asked for advice about the commercial merits 
of a particular transaction?  I'm asking you whether that is 
what you are intending to convey?---I don't - I'm not often 
asked about commercial merits of a transaction. 

25
And what about the commercial objectives of particular 
transactions [after another question intervened]?  Was that 
something that you would be expected to form your own views 
about?---Not usually. 

30
Were you drawing a distinction in answering those questions between 
your role as chief general counsel for News and your role as a 
director of one or other of these companies?---I wasn't drawing a 
distinction, but I was answering the questions with a particular 

35 focus on all of my work. 

I see?---But, in relation to the particular transactions that I'm 
being taken to here, I suppose the point I'm trying - the point I'm 
trying to make is that the views that I formed I formed in 

40 consultation with others in News Limited, principally Mr Macourt.  
In terms of commercial imperatives, I would usually defer or always 
defer to him and his experience, notwithstanding that we might have 
a debate about it.  I- - - 

45 It's one thing to defer to Mr Macourt.  It's another not to have 
your own views or not to be consulted about policy questions, is it 
not?---Across the board in relation to my job, I'm not often 
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consulted. 

I see?---About whether we should do this or do that.  In the areas 
that concerned this case where I was sitting on boards in companies 

 5 we had investments in, I would have to talk to Peter Macourt about 
what our attitude should be to a particular decision.  We would 
always talk before a decision came up as to what our respective 
views were or what the views that we expressed were going to be. 

10 Are you saying that your involvement in policy matters, if I can put 
it that way, in these transactions was not typical of your overall 
responsibility; is that what you're saying?---Yes, yes. 

I see?---I had more involvement I think in these transactions 
15 because I held the offices of directors, but across the board of my 

work, this is not - this level of involvement wasn't usual. 

All right, thank you. 

20 MR SUMPTION:  Mr Philip, can we assume that everything you did in 
relation to issues concerning the acquisition or sublicencing of 
sports rights was done in accordance with what you conceived to be 
the policy of your employer, News Limited?---I certainly tried to do 
that, yes. 

25
Can we assume that in relation to any of those matters you would 
have made it your business to know what the policy of News Limited 
was?---Yes, I tried to do that. 

30 If I can just come briefly to the question of experience in 
litigation at Allens, you were not a specialised litigator, you were 
a transactions lawyer essentially; is that a fair 
description?---Yes. 

35 But I imagine you would agree that transactions lawyers always had 
to have in mind possibilities of litigation?---Yes. 

I imagine also that clients for whom you were the relevant 
relationship partner were from time to time involved in 

40 litigation?---Yes. 

While you would not yourself have conducted that litigation, it 
would have gone to a litigation partner?---Yes. 

45 There would presumably have been a good deal of liaison with you in 
relation to the client's interests?---In relation to some matters, 
yes; others, no.  Yes. 

.N1223 of 2002  12/12/05 I. PHILIP XXN 
(c) 2005 C'wealth of Australia BY MR SUMPTION 



P-4051

In your capacity as chief general counsel of News Limited since 
1997, you have personally supervised the conduct of a number of 
actions in which News Limited or its connected companies have been 
involved, have you not?---Yes. 

 5
Before we got on to this subject, I have been asking you about your 
views on certain economic factors affecting the interests of these 
various companies.  You may recall your evidence on that point.  I 
want you to consider, if you would, some illustrative examples in 

10 which you were personally concerned.  First of all, can you tell me 
which individuals in News Limited were responsible between 1998 and 
2001 for making strategic decisions about the company's investments 
in FoxSports and Foxtel?---Peter Macourt and Lachlan Murdoch and - 
yes, I think Peter Macourt and Lachlan Murdoch. 

15
What was the particular role in that area of Lachlan Murdoch?---I 
think Peter and I, for that matter, regarded it as important to keep 
him informed about what was being done and to consult with him about 
whether he had any different views about what was proposed or what 

20 was done. 

Yes.  He wasn't just a passive recipient of information about what 
was happening?---No. 

25 He was a decision-maker, wasn't he?---In terms of - he was a 
decision-maker in terms of perhaps overall approaches, but in terms 
of particular transactions or particular decisions often he would be 
told after the fact of what had been done. 

30 Well, when you identified him as one of the two individuals 
responsible for making strategic decisions about the company's 
investments in FoxSports and Foxtel, you presumably intended to tell 
us that he was one of those responsible for actually formulating and 
approving those strategic decisions?---I don't know if it's my 

35 experience - a lot of the communications would have taken place 
between him and Peter, and I wouldn't have participated.  To the 
extent that I'm familiar with those kinds of discussions, sometimes 
he gave guidance as to what he thought might be a good approach and 
sometimes he was the recipient of advice as to what Peter and I had 

40 done. 

You do know how this company works, don't you?  That's part of your 
job, isn't it, to know how decisions are made, even if you are not 
personally involved in the details yourself?---Yes. 

45
And Lachlan Murdoch was the ultimate decision-maker, was he not, 
when it came to making strategic decisions in relation to the 
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acquisition and use of broadcasting rights?---No.  In relation to 
buying and selling particular rights in this company, and it may be 
unusual, I'm not sure, but the senior managers, Peter in particular, 
have a pretty wide discretion.  They are trusted to make decisions. 

 5
If Lachlan Murdoch didn't approve a particular strategy, it wouldn't 
be followed, would it?---Probably not. 

In order to discover whether he approved of a particular strategy, 
10 he would be consulted, wouldn't he?---Sometimes, or sometimes he 

would be told and he might be expressing a view after the fact. 

If it was important he would be consulted, wouldn't it?---If it was 
extremely important and you wanted guidance as to what he thought 

15 might be an appropriate approach, I expect you would consult with 
him. 

Now between May 1998 and September of that year you were concerned 
with negotiations with Optus for the carriage of FoxSports, were you 

20 not?---Sorry, can you repeat the time? 

Between May and September 1998?---Yes. 

On whose behalf did you consider that you were conducting those 
25 negotiations?---FoxSports. 

Could we please look together at volume 1 of the document bundle 
behind you, flag 17, which is [IHP.002.056.0056].  Flag 17 of volume 
1.  I think you probably haven't got it in front of you.  This is a 

30 draft term sheet containing terms to be proposed to Optus.  The 
first page that you've got open in front of you is the cover sheet 
addressed to Mr Macourt by you, and the second and following pages 
are the actual cover sheet.  I take it that you drafted this?---Yes. 

35 It contained a clause which I would like to ask you about, clause 10 
at the bottom of page 0058?---Yes. 

That was a contractual exclusion which would have precluded Optus 
from transmitting sports programming not provided by themselves, 

40 FoxSports or ESPN.  Do you agree?---Yes. 

What did you understand to be the purpose of including that?---It 
was an attempt to obtain exclusivity of supply of sports programming 
in favour of FoxSports. 

45
Seven was at this time, and we are talking about June 1998, just 
beginning to emerge as a potential channel supplier, was it not?---I 

.N1223 of 2002  12/12/05 I. PHILIP XXN 
(c) 2005 C'wealth of Australia BY MR SUMPTION 



P-4053

think that's the time when it was taking over the assets of 
SportsVision. 

Yes.  Well, a few days earlier Seven had, as you no doubt were told, 
 5 made a proposal for the carriage of its channels on Foxtel?---On 

Foxtel? 

Yes.  It had made a proposal for the carriage of its intended 
channels on Foxtel on about 6 June, three days before this 

10 memorandum.  Were you aware of that at the time?---Which - is that 
the $10 proposal? 

It is the $10 one, although in certain events it would have been 
cheaper.  It was a variable licence fee, but $10 was the basic?---I 

15 can't recall when I was made aware of that proposal. 

But you were aware at this time that Seven was moving into the 
channel supply business in place of SportsVision?---Yes. 

20 The effect of clause 10, as you drafted it, would have been to 
exclude - to prevent Optus from transmitting sports programming 
provided by Seven?---Yes. 

That was its object, was it not?---Well, yes, and/or anyone else's, 
25 yes. 

It would apply to anyone else, but what you primarily had in mind 
was Seven?---Seven and anyone else who came along. 

30 Was there anyone else in the same position as Seven apart from 
SportsVision?---Not at that time, to my knowledge. 

Not at that time.  Whose idea was this exclusion?---I think I 
probably inserted it in the draft to see whether we could obtain 

35 that kind of promise from Optus as a customer. 

Did someone else tell you that this is the sort of clause that it 
would be desirable to have, or did you think - was it on your 
initiative that you inserted this?---I think - I think I inserted it 

40 on my initiative.  I can't recall being asked to do so. 

Right.  You included a similar provision, did you not, in terms 
which it was proposed to offer to Foxtel?  This is not a memory 
test.  If you turn to tab 14 in this bundle, [SIA.001.012.0102], you 

45 will see a somewhat similar term sheet addressed to Foxtel.  Clause 
9 contains - clause 11 contains a broadly similar provision.  Do you 
see that? 
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HIS HONOUR:  Clause 9, I think?---There's two term sheets. 

MR SUMPTION:  I am sorry.  Clause 9 of the first one, which is the 
exclusive option, and clause 11 of the second one, which is the 

 5 non-exclusive option, are broadly similar to the Optus term sheet 
that we looked at a moment ago?---I think that's right.  I think 
they changed subsequently. 

Yes.  This was drafted by you as well, wasn't it?---Yes. 
10

As drafted by you, it had the same object as the term that we have 
looked at in the Optus term sheet?---Yes. 

Between about early May and early September 1998 did you conduct 
15 negotiations with Austar for the provision of sports programming to 

them?---Yes. 

Were those negotiations about two things: one, carriage of FoxSports 
and, two, sublicencing by News Limited of rights to NRL?---They were 

20 the two principal areas of negotiation.  I think there was also a 
negotiation about a - the supply of services to some hotels. 

Yes.  Non-commercial?---Yes. 

25 Now, on whose behalf did you regard yourself as conducting these 
negotiations?---FoxSports. 

Presumably, in relation to the sublicencing by News Limited of 
rights to NRL, you considered yourself as acting for News 

30 Limited?---There had already been negotiations direct between News 
Limited and Austar.  I can't recall whether the contract that was 
entered into at the time of the September Austar agreement was with 
News Limited or with FoxSports.  I am sorry, I can't recall. 

35 Throughout 1998, isn't this right - sorry, not throughout - from 
May 1998 onwards the licensee of NRL Pay TV rights was News Limited, 
wasn't it?---That is correct. 

If you were negotiating with Austar about a sublicence of those 
40 rights to Austar, can I take it that you would in that respect have 

been acting for News Limited?---Yes. 

At this stage, is it right that NRL games were not part of 
FoxSports?  They were acquired separately?---Yes. 

45
Were News Limited, as you understood the position, bound to 
sublicence NRL rights to Optus under the terms of the various Super 
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League settlement agreements?---I think at that time Optus already 
had a contract with News Limited for NRL. 

Yes?---Is that what you referred to? 
 5

Well, you think that they were - they had already contracted to do 
so?---I think Optus had contracted with News for 1998, 1999 and 
2000, yes. 

10 Hadn't they contracted on a short-term basis rather than permanently 
for 1998, 1999, 2000?---Are you talking about Austar or Optus? 

I'm talking about Austar?---Sorry, I thought you said Optus. 

15 MR HUTLEY:  I object.  My friend was asking questions about Optus. 

HIS HONOUR:  Yes, I think you did. 

MR SUMPTION:  I am sorry.  I may have sown confusion in your mind, 
20 Mr Philip, in which case I apologise.  Would you turn to flag 30, 

and we will just look at what actually happened?---Yes, Austar had 
itinerant rights.   

By "itinerant rights" you mean?---I think they had a one-year right 
25 in 1998, I think. 

Let's have a look at that.  Flag 30, which is [NWL.002.047.0386].  
This is a memorandum from you to Mr Macourt which sends to him a 
letter which Bruce Mann of Austar had sent to you?---Yes. 

30
Mr Mann was asking to be allowed to use NRL rights in order to add 
NRL matches to a general sports channel which might be FoxSports or 
might be C7? 

35 HIS HONOUR:  I am sorry, Mr Sumption, we seem to have a problem 
bringing this up. 

MR SUMPTION:  The reference I gave- - - 

40 HIS HONOUR:  [NWL.002.047.0387]. 

MR SUMPTION:  That's the document behind the cover sheet and it's 
probably under a separate case book reference. 

45 HIS HONOUR:  You say it's not on the system? 

MR SUMPTION:  Well, I see.  Well, it's certainly a document that we 
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referred to before when Mr Macourt was giving evidence. 

HIS HONOUR:  It has been brought up on the system before, I'm sure. 

 5 MR SUMPTION:  Yes.  That was my impression.  Is there some way that 
we can- - - 

HIS HONOUR:  If someone has got a hard copy?  Could you try again, 
please, because it has definitely been shown before.  

10 [NWL.002.047.0387].  If someone has a hard copy, we can scan that.  
Thank you. 

MR SUMPTION:  Now, Mr Philip, if you look at the bottom of the first 
page of Mr Mann's letter and over the page to the second page, you 

15 will I think see that Mr Mann on behalf of Austar is asking to be 
allowed to use NRL rights in order to add rugby league games to a 
general sports channel which might be FoxSports or might be 
C7?---Yes. 

20 As I understand it, you had no objection to Austar adding NRL games 
to FoxSports if they decided to take FoxSports, did you?---No. 

You had no objection either, did you, to Austar adding NRL games to 
a general sports channel of their own making?---Well, I think I was 

25 trying to encourage them to take FoxSports. 

Yes, but you didn't object to the idea of their adding NRL games to 
a channel of their own making?---I can't recall, but I also can't 
recall whether that was something they were actually contemplating. 

30
You did object, is this right, to the idea of their adding NRL games 
to a channel that might be provided to them by C7?---Yes. 

Why?---I was trying to encourage them to do a long-term deal with 
35 FoxSports. 

HIS HONOUR:  Just as a matter of interest, at page 3749 this page 
was on the screen.  It has been on the screen. 

40 MR SUMPTION:  Right.  Now, as I understand it, in the event that 
Austar decided that they were going to take C7's channels instead of 
FoxSports channels, you were going to object to their adding NRL 
games into C7's channel; is that right?---If they had actually 
decided not to take FoxSports and then had instead decided to take 

45 Seven, I don't know what the position would have been. 

Well, in July of 1998 you rejected Mr Mann's request, did you not?  
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Flag 35 of the bundle in front of you, [IHP.004.002.0092]?---Yes. 

Rugby league had hitherto, is this right, been shown on both 
FoxSports by Foxtel, which had been added to FoxSports by Foxtel, 

 5 hadn't it?---Yes. 

It had also been shown on SportsVision up to now?---Yes. 

SportsVision had gone into liquidation at the end of June?  I don't 
10 expect you to remember the exact date, but I can tell you it was 29 

June?---Yes. 

The liquidator had continued to run the channels as a going concern 
for a time, had he not?---I'm not sure, but I accept - that sounds 

15 right. 

But Seven was in the process of acquiring the business from the 
liquidator; that's right, isn't it?---Yes. 

20 You regarded the disappearance of SportsVision as a significant 
commercial opportunity for FoxSports, didn't you?---I don't think I 
thought about the disappearance of C7 at the time at all. 

No, I'm not talking about the disappearance of C7.  You regarded the 
25 disappearance of SportsVision - SportsVision was the sports channel 

which had been operating for some years and had included NRL games, 
but had gone into liquidation at the end of June, a month before 
this exchange of views?---I think opportunities arose as a result of 
that happening, yes. 

30
Specifically, opportunities for FoxSports?---Yes. 

You were anxious not to see Seven succeed in continuing the business 
with SportsVision, were you not?---I can't remember that being 

35 something I thought about at the time. 

Well, the disappearance of SportsVision was an opportunity and, if 
SportsVision's business was continued by C7, that opportunity would 
close up again, wouldn't it?---The opportunities that I saw arising 

40 were the opportunities to acquire some rights that might be 
available. 

Mm?---And the opportunity to secure Austar and perhaps even Optus 
Vision as customers of FoxSports. 

45
Yes.  The policy of refusing to allow NRL games to be associated 
with other channels than FoxSports and homemade channels, if you see 
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what I mean, was a policy specifically directed against Seven, 
wasn't it? 

MR HUTLEY:  I object. 
 5

HIS HONOUR:  You mean by Mr Philip as far as Mr Philip's own purpose 
was concerned? 

MR SUMPTION:  Yes. 
10

HIS HONOUR:  Is that the objection? 

MR HUTLEY:  He hasn't agreed that there is a policy about "own 
channel" yet. 

15
MR SUMPTION:  Let's look at it just in the light of provision of 
FoxSports.  The policy of refusing to allow NRL games to be 
associated with channels other than FoxSports was specifically 
directed against Seven, wasn't it?---No, it was directed against 

20 Austar to encourage them to contract with FoxSports.  Not Seven. 

And it was going to encourage them to do that if you could bring 
about a situation in which Seven couldn't offer a channel in which 
NRL games were incorporated; isn't that right?  That was the 

25 mechanism by which you were going to persuade Austar?---The 
mechanism to persuade Austar was that there were easy routes to 
carriage of NRL; namely, taking FoxSports or taking it yourself and 
putting it into a channel of your own, I think. 

30 Now, that had nothing to do with FoxSports brand recognition, did 
it?---Not really. 

No.  That was because NRL was already associated not just with 
FoxSports but with SportsVision, since they both carried it?---Yes. 

35
Because Optus carried SportsVision, it was already to that extent 
associated with Optus?---Yes. 

It was specifically with Seven, was it not, that you did not want 
40 NRL to be associated?---I wanted it to be associated with FoxSports 

and I wanted to encourage Austar to do a deal with FoxSports and not 
be lost to FoxSports as a customer, because that was the risk that 
FoxSports was running at the time. 

45 Would you turn to flag 39, please, [IHP.004.002.0158] in the same 
bundle.  This is a fax from Annie Marks of Austar to you.  Annie 
Marks, did she work for Mr Mann? 
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HIS HONOUR:  Scroll it up, thank you. 

MR SUMPTION:  Have you got that, Mr Philip?---Yes, I do.  I think 
she did work for him. 

 5
Is this on the screen? 

HIS HONOUR:  Yes, it's on the screen. 

10 MR SUMPTION:  Now, did Annie Marks work for Bruce Mann?---I think 
she did. 

If you look at this letter, and then turn back to the first page, 
page 0157, which is your memorandum forwarding this to Mr Macourt; 

15 do you see that?  You take Ms Marks' fax and you forward it to 
Mr Macourt?---Yes. 

Ms Marks' fax had asked you to say which parts of clause 5 that had 
been referred to in the previous exchange of faxes you found 

20 objectionable, and what you said to Mr Macourt is: 

It is important that we meet any allegation that they already 
have a deal for the whole of the 1998 season. 

25 ?---Yes. 

Why was it important that you should meet any allegation of that 
sort?---I can't recall now but I think that's a reference to what's 
asserted in the second paragraph of the fax to me. 

30
Yes.  You said a few minutes ago that you thought that they had got 
a deal for the 1998 season, but it looks from page 0157 as if you 
wished to rebut that suggestion at the time?---That's what it looks 
like.  I would have to look at the letters by which they enjoyed the 

35 rights at that time to understand that letter. 

Why was it important to you to meet an allegation that they had a 
deal for the whole of the 1998 season?---It may be at that time that 
I didn't understand them to have a deal for the whole of that 

40 season.  That's the only explanation I can think of now. 

Would you turn back to flag 38, please, which is 
[NWL.002.047.0358]?---Yes. 

45 You said in this memorandum to Mr Macourt on 28 July, and it is the 
second paragraph, that you were firmly opposed to him wrapping NRL 
coverage in Seven's sports channel?---Yes. 
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And that was a correct statement of your view on the point at that 
time, was it not?---Yes. 

If you take volume 2 - your Honour I will come to a natural break in 
 5 a few minutes if that is convenient? 

HIS HONOUR:  We will take a short break now, thank you. 

SHORT ADJOURNMENT  [3.20 pm] 
10 UPON RESUMPTION [3.30 pm] 

HIS HONOUR:  Yes, Mr Sumption. 

MR SUMPTION:  Mr Philip, would you please take volume 2 of the 
15 document bundles behind you.  If you want more space on your desk, 

you can probably put volume 1 away.  Mr Philip, flag 43, if you 
would, [AUS.002.001.0019].  This is a letter from Bruce Mann to 
Optus Communications in which he makes certain statements about the 
line that FoxSports had been taking with him.  Under the heading 

20 "NRL" what he says in the first paragraph is: 

Austar has been carefully deliberating available sports 
channels for our basic product. 

25 Then he says: 

Our decision is made difficult however by the financial and 
channel capacity limitations which effectively make us choose 
between C7 Sports/ESPN and FoxSports. 

30
Under the heading "NRL" he says: 

Over the course of the last few weeks, we have repeatedly 
attempted to procure NRL rights for inclusion into C7 Sports to 

35 no avail.  Simply put, with 2/3 of our customer base and market 
potential north of Wagga Wagga, our inability to deliver this 
important sporting code is an unacceptable risk. 

Furthermore, FoxSports knows this and is demanding our deal be 
40 concluded before 1 September or we risk missing the finals, 

which in our view would kill our business. 

Now, was it true that FoxSports had demanded that a deal to take its 
channels should be concluded by 1 September or they would cut off 

45 the NRL rights before finals?---I can't remember that. 

You can't remember?---No, I can't. 
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It's true, isn't it, Mr Philip, that you told Austar that, unless 
they agreed to sign a contract to take FoxSports, you were going to 
cut off their right to show NRL games immediately?  Do you dispute 
that?---I just can't remember making that statement to them. 

 5
One way or the other?---One way or the other. 

I want to move forward by almost a year and to deal very briefly 
with another matter.  If you would take flag 90 in this bundle, 

10 which is [FXM.001.043.0052], this is a board paper prepared for a 
board meeting of Foxtel which occurred in early July 1999 at which 
consideration was given, first, to a possible structure for bidding 
for AFL rights and, secondly, for a proposal to take C7 on to 
Foxtel.  Now, you did not attend the board meeting in question.  We 

15 have the attendance list, and Mr Macourt was the only News 
representative.  So all that I want to ask you about this is, as I 
understand it, your practice was to read the board papers of Foxtel 
because you were an alternate director; that's right, isn't 
it?---Yes. 

20
Can we assume therefore that you would have read this proposal at 
about the time that the board paper was circulated?---Yes. 

I want to move forward another year - we are going ahead by leaps 
25 and bounds, but I am afraid things will now slow up - to 2000.  You 

have told us something about the circumstances in which you became 
involved in the process of acquiring AFL rights in about 
August 2000?---Yes. 

30 The proposal that was devised in about August 2000 was that News 
would bid for the totality of the AFL rights and would then put 
sublicences on to various entities that would actually use 
them?---Yes. 

35 The entities in question being Nine, Ten and Foxtel?---Yes. 

Was this your idea?---I can't remember whose idea it was.  I can 
remember discussing it with Peter. 

40 Right.  But, at any rate, you were involved at the inception of the 
idea whoever first devised it, were you not?---I think so. 

Do you recall that the proposed put option to be granted to News by 
Foxtel came before the board of Foxtel in early November at a 

45 meeting which you did attend?---Yes. 

You had before this meeting of early November been negotiating with 
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Mr Blomfield of Foxtel the terms of the put option, hadn't 
you?---Yes. 

You received board papers for the meeting towards the end of 
 5 October, did you not?---Could you tell me the date of the board 

meeting? 

The board meeting was 9 November?---That sounds right. 

10 The board paper dealing with the put option is at volume 3, tab 118, 
if you would be kind enough to take it up.  The screen reference is 
[FXM.001.061.0245]. 

HIS HONOUR:  Have we finished do you think with volumes 1 and 2? 
15

MR SUMPTION:  I'm reluctant to warrant it, but I think so. 

HIS HONOUR:  But I'll take that as "I hope so". 

20 MR SUMPTION:  Tab 118 of volume 3, Mr Philip?---Yes. 

This is a circular showing that on 25 October the board paper was 
circulated to, among other people, you?---Yes. 

25 Attached to the fax is a financial - well, first of all the strategy 
paper itself, and attached to that at page 0248 is a financial model 
prepared by the management of Foxtel.  Do you see that, 0248?---Yes, 
yes. 

30 In paragraph 64 of your first witness statement you say that you 
read this, but you preferred to base your decision on your 
instinctive feel for what would be attractive to the Australian 
public?  By all means remind yourself of your witness statement if 
you would like to?---Yes. 

35
Programming material I would assume, but correct me if this isn't 
your view: programming material can be attractive to the Australian 
public and yet loss making for a Pay TV operator or channel 
supplier, can it not?---Yes. 

40
There was no point, was there, in achieving, for example, greater 
penetration in the southern states if the cost of acquiring the 
programming to do that meant that Foxtel lost money?---I guess it 
depends how you assess whether they were losing money. 

45
Well, if you formed the view that they were going to lose money on 
it, it wouldn't be worth doing simply in order to achieve greater 
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penetration in the southern states, would it? 

HIS HONOUR:  Do you mean short term, medium term, long term, loss 
making?  I think that's perhaps a little open-ended. 

 5
MR SUMPTION:  Unless you thought that over some reasonable period of 
time you were going to make money on it, there would be no point in 
doing it? 

10 MR HUTLEY:  I object.  What is the "it", with respect? 

MR SUMPTION:  Shall I rephrase the question? 

HIS HONOUR:  Yes, I think so. 
15

MR SUMPTION:  If a proposal is put before Foxtel to acquire rights 
to AFL, would you agree with me that, unless in your capacity as a 
Foxtel director you take the view that Foxtel is going to make money 
out of it over a reasonable period of time, you don't do it, do 

20 you?---It depends whether you analyse the acquisition in isolation 
or whether you analyse it to look to other benefits that might 
accrue to Foxtel.  It also depends on whether you take a longer term 
view about what might happen on renewal. 

25 By the "other benefits", did you have in mind the role which 
particular sports rights may play in driving subscriptions to the 
whole platform?---That's part of it.  Also I think retaining 
customers once you have them. 

30 Well - sorry?---How you might present yourself from a marketing 
point of view to people who don't have you. 

This model, like many others of its kind that were produced about 
this time, contains projections, doesn't it, of the impact that the 

35 modeller assumed AFL rights would have on driving subscriptions for 
the platform as a whole?  That's right, isn't it?  It models 
those?---It does that for a certain period on particular 
assumptions, I think. 

40 Indeed.  It does it- - - 

HIS HONOUR:  Do you want the model brought up on the screen? 

MR SUMPTION:  It's 0248. 
45

HIS HONOUR:  [FXM.001.061.0248] thank you, it may be shown.  It's 
not confidential. 
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MR SUMPTION:  Now, you point out that it only does so for a period 
of time.  It does so for five years in fact, doesn't it?---I think 
so.  I am not- - - 

 5 You can see that on the model, surely?  The five years is shown 
along the top line, 2002 to 2006 inclusive?---Mm-hm. 

That five-year period was the period of the licence and the proposed 
sublicence that was going to be put on to Foxtel; isn't that 

10 right?---Yes, I think the proposal was five years, yes. 

Five years.  That's why the model models five years worth of 
revenues?---I am not an expert on models.  I don't know whether 
that's - why it does that, whether that's appropriate or not.  I 

15 didn't pay much attention to this, and I can remember Mr Macourt 
wasn't very impressed with it. 

Were you interested, Mr Philip, on the question whether this 
proposal would pay over a reasonable period from Foxtel's point of 

20 view?---To form views like that - so, yes, it was important but to 
form views like that, I deferred to Mr Macourt. 

I am just interested, whatever your source of information and 
judgment, in the question whether you were interested in whether 

25 this proposal would pay?---It depends what you mean by "pay".  I can 
remember Mr Macourt criticised this model for taking a very narrow 
view of what "pay" meant. 

Were you interested in the question whether this proposal would pay 
30 over a reasonable period?  Did you regard that as a question which 

needed to be attended to? 

HIS HONOUR:  By "pay" you mean make a positive return? 

35 MR SUMPTION:  Yes. 

HIS HONOUR:  For the company. 

WITNESS:  I must admit I don't think at the time I turned my mind to 
40 that particular aspect.  I would have assumed others would have done 

that. 

MR SUMPTION:  I see.  The only financial material that was before 
the board as to whether this proposal would achieve a positive 

45 return was this model and some further models that were produced 
early in November when the proposal changed slightly; do you 
remember that?---The changes? 
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Do you remember the changes that were made in early November?---Are 
they the changes that arose with my communications with Mr Boyd? 

Did you have any communications with Mr Boyd in early November or 
 5 are you talking about the communications you had about much later 

models with which you were directly concerned at the beginning of 
December?---They are the ones I was thinking about.  It only 
happened once. 

10 I'm going to come to those at a later stage, Mr Philip.  Let us just 
concentrate on this model. 

HIS HONOUR:  Mr Philip, just one question: are you accustomed to 
looking at models and reading them and understanding them, that is 

15 financial models?---No. 

MR SUMPTION:  For that reason, Mr Philip, you will be no doubt 
delighted to hear that I'm not going to ask you about the financial 
details of this.  I simply wish to ascertain from you what role 

20 financial considerations of this kind played in the decision-making 
process.  Now, when you saw this board paper, the only financial 
information in it was information contained in the model, some of 
which is referred to in the body of the paper; that's right, isn't 
it?---Yes. 

25
Did you regard the information in the board paper as adequate to 
enable you to make a decision about what view you would express at 
the board meeting?---I think the view that I expressed at the board 
meeting was formed based on a consideration of that material, but 

30 also significant consultation with Peter Macourt about that material 
and what his views were. 

Your understanding was that Mr Macourt didn't think much of this 
model; you have told us that?---Yes. 

35
So did he have some alternative figures in mind as being relevant or 
did he simply think it didn't matter what the figures were?---I 
don't think he thought it didn't matter. 

40 Did he have some alternative figures in mind if it mattered what the 
figures were, what did he think they ought to be?---I don't know. 

Did you have any alternative figures in mind?---No. 

45 Were you not impressed when you saw this model, Mr Philip, by the 
fact that it projected a negative cash flow in each of the five 
years?  Did that not impact on your knowledge? 

.N1223 of 2002  12/12/05 I. PHILIP XXN 
(c) 2005 C'wealth of Australia BY MR SUMPTION 



P-4066

HIS HONOUR:  I'm sorry, is that right? 

MR SUMPTION:  Sorry? 

 5 HIS HONOUR:  You mean- - - 

MR SUMPTION:  Sorry, yes, his Honour is quite right to pick me up on 
that.  Over the five years as a whole you will see that the first 
two are fairly strongly negative and then there are modest but 

10 increasing positives in the net cash flow up to 2006, if you look at 
the line almost exactly halfway down the table?---Yes. 

Were you impressed by the fact that over the whole period of the 
licence the net present value was negative by just under 

15 24 million?---I can't recall being impressed by it. 

If you are going to enter into a five-year agreement which is 
projected to make a loss over the five years taken as a whole, there 
presumably has to be some non-financial advantage to compensate; 

20 would you agree?---But does that mean you ignore prospective 
financial advantage from potential subsequent deals? 

What potential subsequent deals are you thinking of?---Perhaps 
renewal of the rights. 

25
Yes.  But you would have no idea, would you, looking at this 
document in 2000 what the terms would be for a renewal in 2006, 
would you?---Well, you wouldn't know what the terms were, no. 

30 You would have no idea whether they were going to be affordable or 
otherwise acceptable?---I think as an incumbent rights holder you 
probably have some advantages over someone who isn't. 

But you would have no idea whether those advantages were going to 
35 carry you through to a successful renewal at the end of the licence, 

would you?---No, you don't know anything like that for sure. 

Was there a compensating non-financial advantage which made it worth 
approving this transaction irrespective of the figures in the 

40 models?---Because Mr Macourt criticised the model, that led me to 
believe that I didn't need to put too much weight on the so-called 
negatives because they might be wrong. 

They might be wrong, and that's why I was asking you whether there 
45 was a compensating non-financial advantage which made it worth 

approving this transaction irrespective of the figures in the 
models?---I don't know whether that question arose, because I can't 
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recall addressing with Mr Macourt what might be the true financial 
outcome of the proposal. 

As I understand your evidence, you did not attach weight for the 
 5 reasons you've given to this model; that's right, is it?---Correct. 

You did not, as I understand it, attach any greater weight to 
subsequent models on different hypothesis that were produced by the 
time of the board meeting on 9 November; is that right?---No.  I 

10 mean, it's right. 

It is right?---Correct. 

Now, therefore, we have to picture you sitting in a board meeting on 
15 9 November deciding what to do, and you have seen a number of models 

to none of which do you attach much weight.  What I'm suggesting to 
you is that there must have been a compensating non-financial 
advantage which made it worth approving the transaction irrespective 
of what those models said?---That's just not the way I approached 

20 it. 

Would you look at paragraph 63 of your witness statement, please, 
Mr Philip; your first witness statement.  Before I ask you about 
this, just read it through to yourself.  I don't want to take you by 

25 surprise?---Just paragraph 63? 

Yes, that's right?---Yes. 

One thing that you mentioned as an advantage in your witness 
30 statement was that carrying AFL games would increase overall 

penetration and bring penetration in the south into line with that 
in the north?---Yes. 

The models to which you attach little weight sought to do that, 
35 didn't they?  They sought to project any increase in overall 

penetration in the south closer to the position in the 
north?---Well, I'm not sure because aren't they talking about 
percentage rates of increase rather than actual penetration? 

40 They are.  But if the south increases at a higher rate than the 
north, then in due course they will get closer together, will they 
not?---As a simple proposition, yes. 

The only other reason mentioned in paragraph 63 of your witness 
45 statement is that it was unsatisfactory to take a channel from C7 

because it was a subsidiary of a free-to-air broadcaster?---Yes. 
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As I understand it, what you are suggesting there is that Seven as a 
free-to-air broadcaster would always determine the selection and 
scheduling of games in favour of free-to-air as opposed to Pay TV; 
is that right?---That's what I expected would happen, yes. 

 5
Under the anti-siphoning rules, you appreciated, did you not, that 
free-to-air operators have to have a prior right to broadcast all 
matches on the anti-siphoning list?---Yes. 

10 So you had that problem anyway, hadn't you, whoever the free-to-air 
broadcaster was?---Yes. 

By taking this put option, therefore, Foxtel was planning, was it 
not, to make itself dependent for that reason on two free-to-air 

15 operators, Nine and Ten?---It's dependent on them, but on very 
precise terms. 

We will come in due course to what those terms were.  What I suggest 
to you in relation to the position at this stage, early November, is 

20 this - let's just look at a little earlier, in October 2000 when you 
read this paper, you weren't anticipating a bid by C7 for the rugby 
league rights, were you?---I don't think so. 

I think what you say in your witness statement is that you had heard 
25 for the first time shortly before 2 November and were 

surprised?---Yes. 

What did you think in October 2000 would be the consequence for C7 
if News and its connected companies controlled both the AFL and the 

30 NRL rights?---If I thought about it at all, I would have thought 
that they - they might be in for a hard time. 

Yes.  It would significantly weaken them as a force in the channel 
sports channel selling business, wouldn't it?---I think it would be 

35 a set back. 

Yes.  And the probability is that they would go out of business 
altogether?---I don't know. 

40 Are you saying that these things never entered your head in 
October 2000?---No, I'm not saying that. 

They did, didn't they?---Thoughts about the prospect of? 

45 HIS HONOUR:  Mr Philip, I wonder if you just wouldn't mind taking 
your hand away. I'm finding it a bit difficult?---Sorry. 

.N1223 of 2002  12/12/05 I. PHILIP XXN 
(c) 2005 C'wealth of Australia BY MR SUMPTION 



P-4069

MR SUMPTION:  Thoughts about the weakening or demise of C7?---To me 
- I can't remember thinking about it with that degree of 
particularity. 

 5 Well, I haven't put it to you, Mr Philip with very much 
particularity.  What I'm suggesting to you is that you must have 
thought in October 2000 - the thought must have occurred to you that 
one consequence of News and its connected companies controlling both 
AFL and NRL rights was that C7 would be weakened or go out of 

10 business?---I thought I said if I thought about it at the time and 
I'm prepared to accept that I might have, I am just having 
difficulty remember whether I actually did.  I would have thought 
that that prospect would have given them a hard time.  I thought I 
said that. 

15
Yes.  That would be correspondingly very much in the interests of 
FoxSports, wouldn't it, if they have a hard time?---I think it can 
work to the advantage of a competitor, yes, it can. 

20 Your answers to these questions would be exactly the same, wouldn't 
they, if instead of asking you in relation to October I had asked 
you in relation to November or December?  Your state of mind would 
have been no different at those times?---I don't know.  My 
difficulty is that I don't have any particular recollection of 

25 considering that issue. 

What I suggest to you, Mr Philip, is that the impact that the 
acquisition of both of those rights would have on the competitive 
situation as between FoxSports and C7 was too obvious and important 

30 to be ignored?---As I said, I can't remember thinking about it in 
that way.  I can remember pursuing these rights for Foxtel and for 
FoxSports.  I can't remember having many cares about C7, to be 
honest. 

35 It was equally obvious, wasn't it, that if News and its connected 
companies acquired both AFL and NRL rights and C7 was weakened, that 
would significantly affect the competitive situation as between 
Foxtel and Optus since the latter received its sports programming 
from C7.  What do you say to that?---In relation to AFL, I think it 

40 became clearer later that there was an expectation of - the rights 
would be offered to Optus. 

Yes?---So it wasn't a matter of Optus facing the prospect of not 
having those rights that it was used to- - - 

45
But if- - - 
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MR HUTLEY:  Please allow the witness to finish. 

MR SUMPTION:  Sorry, had you finished, Mr Philip?---And I think, 
similarly, I didn't contemplate that Optus would be left without 

 5 NRL.  It would be a matter for them if they actually declined to 
have to take it. 

I understand that, Mr Philip.  But what you envisaged is that it 
would be FoxSports that was supplying these things to Optus, 

10 wouldn't you, not C7?---FoxSports in relation to NRL and probably 
Foxtel in relation to AFL. 

Right.  But not C7?---Well, we are considering - we are talking 
about the prospect at that time of both rights being acquired, 

15 aren't we? 

Indeed?---Yes. 

So you must have envisaged that the consequence would be that there 
20 would be less competition between Foxtel and Optus on content 

because there would be greater commonality of content?---I don't 
think in relation to NRL much would change.  In relation to AFL, 
Foxtel would have something that it didn't previously have that 
Optus did. 

25
Yes.  So it would be greater commonality of content?  And were you 
aware, it's referred to in some board papers, of the fact that 
contracts with C7 for the provision of their service to Optus and 
Austar had break clauses in them which operated in the event that C7 

30 lost the AFL rights?---I think I was aware of that.  As to when I 
was aware, it may have been around this time.  I think it was in the 
press, and I think it had been mentioned in some board papers too. 

Yes.  Now- - - 
35

HIS HONOUR:  Mr Philip, in answer to one of Mr Sumption's questions, 
where he asked you or suggested that the impact that the acquisition 
of both sets of rights would have on the competitve situation as 
between FoxSports and C7 was too obvious and important to be 

40 ignored, your answer was: 

...I can't remember thinking about it in that way.  I can 
remember pursuing these rights for Foxtel and for FoxSports.  I 
can't remember having many cares about C7, to be honest. 

45
I would like to understand what you mean by that answer.  Are you 
saying that you adverted to the impact that the acquisition of both 
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sets of rights might have but you didn't think that was something 
that should bother you, or you simply didn't think about it at all 
or something else?  I would just like to understand that 
answer?---I'm not saying that I didn't advert to it at all.  I am 

 5 sure I must have, but I can't actually remember doing so. 

All right.  But on the assumption that you did advert to it, which 
is, as I understand it, your position?---Yes. 

10 What did you mean by that answer that you can't remember having many 
cares about C7?---I think I meant that I didn't care much about what 
impact it had on them because I was more concerned at the time about 
what I was trying to achieve.  I didn't give it much thought, is 
really what I meant.  If I thought about it, I didn't give it a lot 

15 of thought.  And, if I thought about it, I would have acknowledged 
that - as I said, the words that leap to mind are "given them a hard 
time", that they would have ... 

Just something else.  Mr Sumption took you to paragraph 63 of your 
20 statement where you provide an analysis of your reasoning process at 

the time?---Yes. 

You have told Mr Sumption I think that you didn't pay much attention 
to the projections in the model because Mr Macourt didn't think much 

25 of that model?---Yes. 

What I would like to understand is how much of your approach to the 
proposal was determined by Mr Macourt's views and how much was 
determined by your own thinking insofar as you can recall?---My 

30 recollection - sorry, my reasons to the extent they are associated 
with having a preference for the supply and not being associated 
with or controlled by a free-to-air operator were very much my own - 
I would have sourced those from my own experience. 

35 Yes?---In negotiating and dealing with PBL over many years.  On the 
issue of southern state penetration, that is something that I would 
have adopted from Foxtel Management and people like Peter Macourt as 
something that would be an obvious benefit and, in terms of the 
benefits of acquiring the rights on the particular terms that we 

40 proposed, I think they were something that I could form a view 
about.  I could see the obvious benefit of having control over 
production and the windows that something was presented. 

When you were at the meeting where this was discussed, I would just 
45 like to clarify whether you had a view at that time as to whether 

the acquisition of the rights was likely to prove profitable for 
Foxtel over the term of the licence or whether you didn't regard 
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that as relevant or whether you had some other view about it.  I'm 
not entirely clear at the moment as to what your position was at the 
time?---I can remember forming a view about this proposal to the 
effect that it was obviously beneficial to Foxtel and should be 

 5 pursued. 

Obviously beneficial?---Yes, obviously beneficial.  Now, that degree 
of confidence came from discussions I had with Peter Macourt where 
we had been discussing a proposal whereby we acquired AFL rights on 

10 these kind of terms for many months. 

Do you recall what was the obviously beneficial element or elements 
of the proposal?---I think what I call the obvious ones were the 
ones set out in paragraph 63. 

15
Right, thank you. 

MR SUMPTION:  The obviously beneficial results included, did they 
not, the fact that FoxSports would be rid of its main competitor in 

20 the business of supplying sports channels?  That wasn't the only 
consideration, but it was a significant one, was it not?---No. 

In October 2000, Mr Philip, you had had a number of unsuccessful 
encounters in court with C7 on the question of statutory access.  

25 You were on your way, you hoped, to the High Court of 
Australia?---Yes. 

The Competition Commission access arbitration was just beginning, 
wasn't it?---I can't remember when. 

30
You intended to fight C7's application for access to the Telstra 
cable tooth and nail, did you not?---I thought it was very important 
to at least get precision and clarity about what the terms of access 
would be if it was going to be imposed on Foxtel. 

35
You also thought it was important, if you possibly could, to prevent 
C7 from getting access to the Telstra cable, did you not?---I didn't 
think - are you talking about access they are entitled to at law or 
are you talking about negotiated access? 

40
You regarded it as important that they should not get access by 
virtue of the statutory provisions if you could possibly prevent it, 
isn't that right?---My belief was that they at the time, and is this 
before or after the decisions of the courts, the Full Court? 

45
Well, that was your belief I suggest, throughout the long history of 
the access dispute from the beginning to the end?---I did believe 
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from the outset of that process that they didn't have a legal right 
to the access they were seeking. 

I'm not asking you for your views on the law.  As I understand what 
 5 you say in paragraph 32 of your witness statement, you give a number 

of commercial reasons why you thought it was important that the 
application for access should be resisted.  I took it to be your 
view that it should be?---Yes. 

10 Now, did it not occur to you that if C7 lost the AFL rights, they 
would find it a great deal more difficult to put together an 
attractive programming to put on to the cable if ever they got 
access?---I can't remember precisely thinking that but it sounds - 
it follows that they would have difficulties if they didn't have 

15 those two rights.  They would need to do something about that. 

That must have occurred to you at the time, surely, because it's so 
obvious?---When you say at the time, I'm not sure where we are. 

20 Late 2000?---Sorry? 

Late 2000?---Late 2000. 

It would have been just as obvious to you in late 2000 as it is now 
25 that they would find it more difficult to use access if they ever 

got it without AFL rights?---Again, yes, I can't remember thinking 
about it that way.  They were applying for access for a number of 
channels and they talked about access for a number of channels of 
different types.  If they aspired to have those rights on channels 

30 that they sought access for and they did not have those rights, then 
they would obviously not be able to supply channels including those 
rights by way of access because they wouldn't have the rights. 

And sports programming is the great driver, isn't it, for a retail 
35 supplier of pay television services?---I believe it's a very 

important driver, yes. 

HIS HONOUR:  Mr Sumption, is that close to a convenient time, do you 
think? 

40
MR SUMPTION:  It is a convenient time. 

HIS HONOUR:  All right, thank you.  You can step down.  We will 
resume at 10.15 tomorrow.  I just want to ask Mr Sumption a 

45 question. 

<THE WITNESS WITHDREW 
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HIS HONOUR:  We will resume at 10.15 tomorrow.  You can leave all 
the documents there.  Thank you very much.  How are we proceeding, 
Mr Sumption, in terms of time? 

 5 MR SUMPTION:  I think that my cross-examination will finish towards 
the end of Wednesday.  I am conscious as they say in parts of the 
East End of London I've got form for getting these things wrong but 
that's my present expectation. 

10 HIS HONOUR:  All right, a fervent expectation.  What will that leave 
us to do, if anything, on Thursday? 

MR SUMPTION:  Well, it will leave re-examination by- - - 

15 HIS HONOUR:  Mr Hutley will be commendably brief. 

MR SUMPTION:  Mr Hutley will be brief. 

HIS HONOUR:  That won't take very long. 
20

MR SUMPTION:  Your Honour then said that there would be certain 
matters that you felt there should be time to deal with before- - - 

HIS HONOUR:  We have got the Telstra access arbitration issue I 
25 think. 

MR SUMPTION:  I've said as much as I'm going to say to this witness 
about that - sorry, I thought you meant the cable access. 

30 HIS HONOUR:  There's an issue concerning documentation. 

MR SUMPTION:  There is that. 

HIS HONOUR:  What is going to happen with that?  Perhaps Mr Sheahan 
35 can help. 

MR SHEAHAN:  I think that could be discussed then if it's convenient 
to your Honour. 

40 MR CASTLE:  Mr Archibald will be here on Thursday and I understand 
Ms Rees will be providing your Honour with some submissions tomorrow 
or the next day to enable that- - - 

HIS HONOUR:  I thought we had received some submissions. 
45

MR CASTLE:  You have received some submissions from us but not from 
the applicants.  They will be responding tomorrow or Wednesday 

.N1223 of 2002  12/12/05 
(c) 2005 C'wealth of Australia 



P-4075

morning and it will and matter for your Honour to consider.  
Mr Archibald thinks it will probably take about half an hour to an 
hour. 

 5 HIS HONOUR:  Is there anything else that anybody thinks we have to 
deal with?  You are going to tell me, Mr Hutley, the answer to- - - 

MR HUTLEY:  I was proposing, basically because I have been tied up 
with other things, as I am at the moment. 

10
HIS HONOUR:  That's all right. 

MR HUTLEY:  We address at say, 2.15 on Thursday.  Would that be 
convenient? 

15
HIS HONOUR:  We will address it on Thursday if there's anything you 
want to say.  Yes, Mr Meagher. 

MR MEAGHER:  We probably should try and understand where we are with 
20 the documentary tender so that- - - 

HIS HONOUR:  What is in evidence and what is not, you mean? 

MR MEAGHER:  I don't think we are going to get to that happy stage, 
25 your Honour, but we may get to the stage where we can make some 

further directions which would permit us to get to that stage in the 
new year. 

HIS HONOUR:  All right.  Well, that's another thing that we can put 
30 on the agenda.  By the way, while I think of it, Mr Sumption, that 

document dealing with Mr Philip's letter of appointment, is that 
intended to be a tender? 

MR SUMPTION:  I haven't yet considered that. 
35

HIS HONOUR:  All right, I will mark the document for identification 
if that's the most convenient course which is MFI20.  That document 
will be MFI20. 

40 MFI #20 - MR PHILIP'S LETTER OF APPOINTMENT 

HIS HONOUR:  That gives us an agenda for Thursday.  If anybody has 
anything else that they think they may want to raise other than 
general jollity at this time of year, then let me know. 

45
MR SUMPTION:  I undertake to contribute no jollity to the 
proceedings. 
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HIS HONOUR:  That I take it is an expectation. 

MR SHEAHAN:  One thing about Mr Payne's short minutes that were 
handed up. 

 5
HIS HONOUR:  Yes, yes, I've got those, I'm going to look at those 
overnight. 

MR SHEAHAN:  They would be problematic if they were taken to be a 
10 comprehensive statement of what the parties might do with documents.  

I take it that the intention is only to provide a regime for what 
information might be given to journalists. 

HIS HONOUR:  As distinct from? 
15

MR SHEAHAN:  As distinct from other representatives of the client or 
potential witnesses or friends and neighbours. 

HIS HONOUR:  Of course, this is - yes, I didn't envisage that we 
20 would be were going to be providing neighbours with all of these 

documents.  This is to deal with a regime for journalists who are 
finding it apparently too expensive to participate in the elaborate 
regime that was set up to resolve elaborate judgments and elaborate 
arguments.  This is all it is designed to do.  Neighbours will have 

25 to be dealt with separately, friends and relatives and others.  Yes. 

MR SHEAHAN:  Yes, thank you, your Honour. 

HIS HONOUR:  We will adjourn until 10.15 tomorrow.   
30

FURTHER HEARING ADJOURNED UNTIL TUESDAY, 13 DECEMBER 2005 

35

45
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